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STONEY TRIBAL ADMINISTRATION 
PO Box 120, Morley, Alberta – T0L 1N0 

Phone: (403) 881-4760 Fax: (403) 881-4250 
 
 

January 22, 2021 

 
Impact Assessment Agency of Canada 
Castle Project 
210A - 757 West Hastings Street 
Vancouver, British Columbia V6C 3M2 
Email: IAAC.Castle.AEIC@canada.ca 

 
Teck Coal Limited – Fording River Operations expansion 
Castle Project, Reference #80702  
 

The Stoney Nakoda Nations (the “Stoney Nakoda”) are comprised of the Bearspaw First Nation, 
Chiniki First Nation, and Wesley First Nation and whose reserve lands are, namely: Morley 
Indian Reserves 142, 143, 144, undivided; Rabbit Lake Indian Reserve 142B; Bighorn Indian 
Reserve 144A; and Eden Valley Indian Reserve 216. The Stoney Nakoda were signatories to 
Treaty 7 in 1877; and therefore, the Stoney Nakoda hold Aboriginal rights and title recognized 
by Treaty 7 and the Natural Resources Transfer Act, 1930 and further affirmed under Section 35 
of the Constitution Act, 1982. 

While the Stoney Nakoda are aware that the latest public comment period for the Teck Castle 
Project (the “Project”) closed on November 3, 2020, we understand that at the request of the 
Project proponent the Impact Assessment Agency of Canada (the “Agency”) has suspended the 
180-day time limit for completion of the Planning Phase. We therefore wish to take this 
opportunity to provide feedback on the proposed Project and comment on our preferred 
participation in the federal process.  

The Stoney Nakoda submitted comments to British Columbia’s Environmental Assessment 
Office (the “EAO”) about the Project on June 8, 2020. While we understand that these 
comments were considered by the Agency in its preparation of the summary of issues for the 
Project, we wish to officially adopt for the Agency’s record our letter of June 8, 2020 (attached) 
originally submitted to the EAO.  

The Stoney Nakoda note that the Initial Project Description Summary states that lands 
associated with the Stoney Nakoda “are located 90 to 130 km from the Project” (page 5). 
However, the Stoney Nakoda wish to emphasize that the proposed Project is located within the 
traditional territory and the traditional use lands of the Stoney Nakoda. This is established and 
reinforced by the Statement of Claim filed by the Stoney Nakoda in the Supreme Court of British 
Columbia in 2004, at Appendix “A” to the attached June 8, 2020 letter to the EAO, as well as the 
Memorandum of Agreement between the Stoney Nakoda, the Ktunaxa Nation and the Shuswap 
Indian Band, dated September 27, 1895 at Appendix “B” to the attached June 8, 2020 letter. We 
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note that the Stoney Nakoda are the only Alberta First Nations to have such a formal agreement 
to allow hunting in British Columbia. 

The Stoney Nakoda wish to fully participate in the federal review process for the Project,
including through the collection of information regarding Stoney Nakoda practice of rights and 
traditional uses in and around the Project area, and in the identification and development of 
appropriate Project conditions in order to mitigate or compensate impacts to Stoney Nakoda 
rights. The Stoney Nakoda also wish to participate in all technical committees and working 
groups that may be established for the Project. 

We wish to emphasize that in order to provide for the full and meaningful participation of the 
Stoney Nakoda in the federal review process, adequate funding must be made available.
Further, given the continuing challenges presented by the COVID-19 pandemic, we request that 
the Agency ensure adequate time is provided for the various process steps to account for any 
limitations including office closures and staff restrictions.

The Stoney Nakoda look forward to engaging with the Agency on the Castle Project and provide 
our contact information below:

Stoney Tribal Administration
Stoney Consultation Office
PO Box 120
Morley, AB T0L 1N0
Dean Cherkas Telephone: (403) 881-2789 Email: dcherkas@stoney-nation.com
Bill Snow Telephone (403) 881-4760 Email: bills@stoney-nation.com

With copies to the following:

L. Douglas Rae Email: lorddoug@raeandcompany.com
Sara Louden Email: slouden@raeandcompany.com

We trust the foregoing is in order. 

Sincerely, 

Stoney Tribal Administration

Dean Cherkas, P.Ag.
Director, Consultation

Enc.

cc: Bill Snow, Manager, Consultation (via email)

L. Douglas Rae / Sara Louden, Rae and Company (via email)

<Original signed by>

mailto:dcherkas@stoney-nation.com
mailto:lorddoug@raeandcompany.com
mailto:slouden@raeandcompany.com
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June 8, 2020 
 
Government of British Columbia, Environmental Assessment Office 
PO Box 9426 Stn Provincial Government 
Victoria, BC V8W 9V1 
 
Attention:  Todd Goodsell, Project Assessment Director 

Environmental Assessment Office 
(Via Email:  Todd.Goodsell@gov.bc.ca) 

 
RE:  Response to the proposed engagement with the Stoney Nakoda Nations by the BC 

Environmental Assessment Office for the Teck Castle Project 
The Stoney Nakoda Nations (SNN) are writing in response to the April 09, 2020 letter from the British Columbia 
Environmental Assessment Office (BCEAO) which outlines an approach to engagement with the SNN during the 
Environmental Assessment (EA) of Teck’s proposed expansion of its’ Fording River operations known as the 
Castle Project (the Project). The SNN wish to be recognized as a participating Indigenous Nation for the Teck 
Castle Project. To assist in determining the scope of engagement and subsequent capacity funding needs, the 
BCEAO requested that the SNN provide information on three items by June 8, 2020. A response to each item is 
given below. 
 
1) A description of which entity or representatives have been chosen by the Stoney Nakoda collective 

to participate in the environmental assessment in relation to the Castle Project. 
 

• The Stoney Tribal Administration (STA) represents the three distinct Stoney Nakoda Nations; Bearspaw 
First Nation, Chiniki First Nation and Wesley First Nation whose reserve lands are, namely: Morley 
Indian Reserves 142, 143, 144, undivided; Rabbit Lake Indian Reserve 142B; Bighorn Indian Reserve 
144A; and Eden Valley Indian Reserve 216.  

 
• The STA, including representation from the Stoney Consultation Department and each of the 3 SNN 

communities, will participate in the environmental assessment in relation to the Castle Project.  
 
2) A preliminary description of the Stoney Nakoda interests and rights that could be impacted by the 

Castle Project; 
 

• The Chiefs and Councils of the SNN have the authority to protect the collective rights and interests of 
the SNN as recognized by Treaty 7 and the Natural Resources Transfer Act, 1930, and protected by 
Section 35 of the Constitution Act, 1982 (collectively known as “Section 35 Rights”).  
 

• SNN use, rights and interests pertain to traditional lands described Schedule A and paragraphs 8, 9 
and 10 of the 2003 SNN WRIT OF SUMMONS (Appendix A); this includes areas within the Elk Valley 
in the southeastern Kootenay region of British Columbia which were used continuously and occupied 
on a joint or shared basis with other indigenous groups.   
 

• Oral histories and archival material document place names throughout lands used and occupied by 
SNN peoples. SNN traditional lands in British Columbia are collectively known to the SNN as Îyârhe 
Akodâhâ. The SNN are interested in the further documentation and preservation of the SNN traditional 
place names and oral narrative within southeastern British Columbia.    
 

Stoney Consultation Office 
Box 120 

Morley, Alberta 
T0L 1N0 

Office: (403) 881 – 4276  
Fax: (403) 881 – 4250   

Sent Via Email 
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• Available information indicates that the proposed Project is located within an area where SNN has 
Section 35 rights and asserted title. The Project has the potential to intersect locations used for the 
exercise of SNN Section 35 rights and is within an area associated with hunting, harvesting, ceremonial 
and sacred sites and other cultural practices. Continued access to locations where these activities, 
practices, traditions and customs can persist is imperative to the maintenance of SNN culture and 
identity.  
 

• Members of SNN have and are participating in traditional and cultural practices in areas affected by the 
Project. To identify the specific knowledge, values and interests related to the Project area, and the 
mitigations and measures that may reduce Project impacts to SNN use, rights and interests, additional 
work is needed; this includes, but is not limited to, a detailed and comprehensive traditional 
use/traditional knowledge study for the area. 
 

• The SNN have interests in environmental stewardship, natural resource management and monitoring of 
their traditional lands. As such, the SNN have expressed interest in participating on the Environmental 
Monitoring Committee established for the Elk Valley Water Quality Plan. Should an environmental 
steering or advisory committee be established for the proposed Castle project, the SNN would like to 
maintain an active role on the committee.  
 

• The SNN have a spiritual and cultural connection with harvesting resources, vegetation and wildlife, 
water, fish and fish habitat. The SNN would like to see serious consideration of cultural perspectives, 
traditional knowledge and the land and resource experiences of the SNN included in the environmental 
assessment of the Project.  

 
3) Description of the Stoney Nakoda governance role in the Castle Project area including any 

arrangements or protocols between neighbouring Nations to provide clarity around Indigenous 
decision making in the specific project area.  

 
Relationships among the Stoney Nakoda and neighbouring Nations in British Columbia are historic, current 
and evolving. The relationships have been formalized through oral history, agreements and modern treaty:  

 
• The 1895 Memorandum of Agreement (Appendix B) among the SNN, Ktunaxa Nation Council and the 

Shuswap Tribal Council affirmed SNN access to hunting lands west to the Columbia and Kootenay 
Rivers in exchange for granting Ktunaxa and Shuswap access to hunt on lands east to the Rocky 
Mountains and the eastern slopes. 
 

• In 2015, at the Kamloopa Pow-wow in Kamloops, British Columbia, a pipe ceremony was held with the 
SNN and the Shuswap Tribal Council member Nations, to recognize the long standing cultural, social 
and spiritual bonds between the groups. 

 
• In 2019, in Morley, Alberta, the SNN and visiting Shuswap Tribal Council member Nations held a 

meeting, and the Shuswap Tribal Council member Nations were also recognized during the Nakoda 
Pow-wow gathering. 

 
We hope that this communication provides enough information to assist the BCEAO in determining the scope of 
engagement and subsequent capacity funding required to ensure the SNN are provided the opportunity to 
participate in the environmental assessment process for the proposed Castle project.  
 
Sincerely, 
 

 
Dean Cherkas, P.Ag. 
Director, Consultation 
Stoney Tribal Administration 
 

<Original signed by>
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Contact Information 
Should you have any questions related to this correspondence, please contact Dean Cherkas at the Stoney 
Consultation Office: 
 
Stoney Tribal Administration 
PO Box 120  
Morley, AB T0L 1N0 
T: (403) 881-2789 
F: (403) 881-2677 
E: dcherkas@stoney-nation.com  
 
 
Cc:  Ryan Robb, Stoney Tribal Administration  

William Snow, Stoney Consultation Manager  
Cathy Arcega, Stoney Consultation  
Chris Goodstoney, Wesley Consultation  

 Conal Labelle Chiniki Consultation  
 Larry Daniels Jr., Bearspaw Consultation for Eden Valley 
 Barry Wesley, Chiniki Consultation for Bighorn 

Dale Swampy, Consultant to Stoney Tribal Administration 
Erin Slater, Consultant to Stoney Tribal Administration 
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APPENDIX A 



Action No: 8C2>6666
VANCOUVER REGISTRY

, -)
\..-

CHIEF DARCY DIXON, GORDON WILDMAN, KEITH LEFTHAND, DONALD
THOMAS DIXON, RODRICK HUNTER, and CHIEF AARON YOUNG, FRANK

CRAWLER, HOMER HOLLOWAYt HENRY HOLLOWAYt GERALD·
KAQUITTS t and CHIEF ERNEST WESLEY, ROBERT CRAWLER, TATER

HOUSE t CLIFFORD POUCETTE and RUFUS TWOYOUNGMEN suing on their
own behalf and on behalf of all other members of the

STONEY INDIAN BAND

and

CHIEF DARCY DIXON, GORDON WILDMANt KEITH LEFTHAND, DONALD
THOMAS DIXON and RODRICK~Rsuing on their own behalf and on

behalf of all other members of the BEARSPAW FIRST NATION, being part of the
STONEY INDIAN BAND

and

CHIEF AARON YOUNG, FRANK CRAWLER, HOMER HOLLOWAYt HENRY....
HOLLOWAY and GERALD KAQUITTS suing on their own behalf and on behalf
of all other members of the CHINIKI FIRST NATIONt being part of the STONEY

INDIAN BAND

and

CHIEF ERNEST WESLEYt ROBERT CRAWLER, TATER HOUSE, CLIFFORD
POUCETTE and RUFUS TWOYOUNGMEN suing on their own behalf and on
behalf of all other members of the WESLEY FIRST NATION, being part of the

STONEY INDIAN BAND

and

THE STONEY INDIAN BAND

PLAINTIFFS
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AND:

HER MAJESTY TIlE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH
COLUMBIA and THE ATTORNEY GENERAL OF CANADA

DEFENDANTS

STATEMENT OF CLAIM

1. The individual Plaintiffs, Chief Darcy Dixon, Chief Aaron Young and Chief Ernest

Wesley are respectively the duly elected Chiefs of the Bearspaw First Nation, the Chiniki

First Nation and the Wesley First Nation. The individual Plaintiffs Councillors Gordon

Wildman, Keith Lefthand, Donald Thomas Dixon and Rodrick Hunter are the duly

elected Councillors of the Bearspaw First Nation. The individual Plaintiffs Councillors

Frank Crawler, Homer Holloway, Henry Holloway and Gerald Kaquitts are the duly

elected Councillors of the Chiniki First Nation. The individual Plaintiffs Councillors

Robert Crawler, Tater House, Clifford Poucette and Rufus Twoyoungmen are the duly

elected Councillors of the Wesley First Nation. These Chiefs and Councillors are

collectively the Chiefs and Councillors of the Stoney Indian Band or Tribe.

2. The Bearspaw First Nation, Chiniki First Nation and the Wesley First Nation are the

components of the Stoney. Indian Band or Tribe. The members of the Bearspaw First

Nation, the Chiniki First Nation and the Wesley First Nation together constitute the

membership of the Stoney Indian Band and collectively comprise the lyarhe Nakoda

(people ofthe Mountains).

3. Individual Plaintiffs act herein on their own behalf, on behalf of the Stoney Indian Band

or Tribe and on behalf of the tyirhe Nakoda. Individual Plaintiffs also act as the

representatives of the Stoney Indian Band or Tribe and of all the other citizens and

members of the tyarhe Nakoda, all of which members are Plaintiffs who have the same

interest in these proceedings.
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The Chiefs and Councillors of the Stoney Indian Band or Tribe are the proper

representatives of the tyarhe Nakoda and the Stoney Indian Band or Tribe and have the

authority to bring this legal action.

5. The tyirhe Nakoda are all ''Indians'' within the meaning of section 91(24) of the

Constitution Act, 1867, the Rupert's Land and North-Western Territory Order (1870), the

Constitution Act, 1930, and the Cons.titution Act, 1982, and are Treaty Indians under

Treaty No.7 of 1877, and "Aboriginal Peoples" within the meaning of the Constitution

Act, 1982, and notably section 35 thereof.

6. tyirhe Nakoda is a nation or tribe within the meaning of the Royal Proclamation of1763,

a tribe or band within the meaning of Treaty No.7, and an organized society, a

collectivity, and an Aboriginal People within the meaning ofthe Constitution Act, J982.

7. Furthermore, as a nation under international law and as an Indigenous People, tyarhe

Nakoda is legally entitled to protection from having its traditional lands, aboriginal title,

aboriginal rights or any of its other rights unilaterally confiscated, extinguished,

appropriated or dealt with by Canadian law without its consent.

8. Since time immemorial or at least since prior to the assertion of Crown sovereignty over

or any colonization of what is now British Columbi~ tyarhe Nakoda has occupied, used

and possessed the traditional lands described in paragraph 9 hereof, and functioned as a

distinctive Aboriginal People and society with its own social organization, culture and

particular language, institutions, laws, practices, customs, traditions and economies.

9. All individual Plaintiffs are direct descendants of the tyarhe Nakoda who had and

transmitted to Plaintiffs aboriginal title and aboriginal rights in and to their traditional

lands consisting ofa large part of the lands, including the inland waters and the banks and

beds of inland waters within what are now the Provinces of Alberta, British Columbia

and Saskatchewan.

10. The part of the traditional lands ofPlaintiffs in British Columbia (herein the "Traditional

Lands") comprises the areas described as follows:
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An area bounded on the east by the Rocky MoUntain divide, on the south by the

49
th

Parallel, on the west as shown on the map attached as Schedule 'A' to this

Statement of Claim and to the north by approximately 54° latitude and including

all ofthe natural resources thereof;

: 0),

'--

b. The Traditional Lands include national and provincial parks; and

c. The Traditional Lands do not include Indian Reserves and the natural resources

thereofset aside for other Indian nations and Aboriginal Peoples.

These areas are collectively known to the IyArhe Nakoda as "tyArhe Akodahii".

11. In this Statement of Claim, "Natural Resources" means all natural resources, including

living and inanimate things, and for greater. certainty includes the forests and timber,

surface and sub-surface waters, hydroelectricity and the mines, minerals and oil and gas

in and throughout the Traditional Lands.

12. Since prior to the assertion of Crown sovereignty over the Traditional Lands, tyirhe

Nakoda have continuously and exclusively used and occupied the Traditional Lands. In

the alternative, the tyarhe Nakoda have continuously and exclusively used and occupied

portions of the Traditional Lands with the remaining portions of the Traditional Lands

being used and occupied on a joint or shared basis with other Aboriginal Peoples

including the Kootenay and Shuswap peoples.

13. Since prior to European contact and prior to the assertion of Crown sovereignty, tyirhe

Nakoda have, in the Traditional Lands, continuously had and exercised activities,

practices, traditions and customs which are integral to their distinctive culture and which

are a central and significant part thereof. These activities, practices, traditions and

customs have significantly related to the Traditional Lands including the Natural

Resources.

14. In 1877, the lyirhe Nakoda and other nations and tribes ofIndians entered into Treaty No.

7 in its oral and written forms with Her Majesty the Queen of Great Britain and Ireland.

Treaty No. 7 was preceded by negotiations during which representations, commitments
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() and promises were made to the tyirhe Nakoda by representatives of Her Majesty, and,.....

these fonn part of the oral tenns of Treaty No.7.

15. Treaty No. 7 recognized and affirmed certain aboriginal rights of tyArhe Nakoda and

.conferred particular additional rights on tyArhe Nakoda, all of which rights are treaty

rights (herein "Treaty Rights'').

16. Treaty No.7 contemplated a sharing of that part of the lands of the tyArhe Nakoda within

what is now the Province of Alberta and did not diminish or impair tyArhe Nakoda

aboriginal title or their continuing aboriginal rights with respect to the Traditional Lands

including the Natural Resources.

17. The iyArhe Nakoda retain all of their aboriginal rights not specifically modified by Treaty

No.7. More specifically, they retain their aboriginal title and aboriginal rights to the

Traditional Lands encompassing as well the NaturatResources, including the part of their

Traditional Lands contemplated by Treaty No.7. Alternatively, they retain at least their

:~. ) aboriginal title to the Natural Resources and aboriginal rights of various kinds in the

Traditional Lands. In addition, tyArhe Nakoda retain the right of self-government and the

right to be exempt from taxation by other governments, including the government ofHer

Majesty the Queen in Right of Canada and of Her Majesty the Queen in Right ofBritish

Columbia.

18. The aboriginal title and aboriginal rights of tyArhe Nakoda as described herein are

recognized and affirmed in section 35 ofthe Constitution Act, 1982.

19. Without prejudice to their other aboriginal and Treaty Rights, tyArhe Nakoda have

aboriginal and Treaty Rights to the lands, including its Natural Resources in and to all

Stoney Indian Reserves, particularly:

Indian Reserves No. 142, 143, 144 (Morley);

Indian Reserve 142B (Rabbit Lake);

Indian Reserve 144A (Big Hom); and
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·n Indian Reserve 216 (Eden Valley).

20. The aboriginal ri~ts, including aboriginal title, of tyArhe Nakoda claimed herein include

the exclusive or shared Aboriginal use, enjoyment, benefit and beneficial ownership of

the Natural ResoUrces as well as the right to the non-exclusive' use and benefit of the

surface ofTraditional Lands.

21. The aboriginal title and aboriginal and Treaty Rights of the iyArhe Nakoda in the

Tniditional Lands including the Natural Resources are an interest other than that of the

Crown within the meaning ofs.109 of the Constitution Act, 1867.

22. The Traditional Lands including the Natural Resources are lands reserved for the Indians

within the meaning of the Royal Proclamation of 1763 and section 91(24) of the

Constitution Act, 1867.

()

23. At all relevant times, a trust or fiduciary relationship existed between the Iyhhe Nakoda,

as beneficiaries, and Defendant the Attorney General of Canada, as trustee or fiduciary,

with respect to, inter alia, the Traditional Lands including the Natural Resources.

24. At all relevant times, Defendant the Attorney General of Canada has been under trust,

fiduciary and equitable obligations and duties to the tyArhe Nakoda with respect to the

Traditional Lands including the Natural Resources, which include but are not limited to:

a. the duty to preserve and protect the aboriginal title, aboriginal rights and Treaty

Rights of iyirhe Nakoda in the Traditional Lands including the Natural

Resources;

b. the duty to secure the Traditional Lands including the Natural Resources from

interference by third parties, including servants and agents of Her Majesty the

Queen in Right ofBritish Columbia;

c. the duty to obtain the full consent of the tyarhe Nakoda prior to authorizing or

permitting any works on or exploitation of Natural Resources in the Traditional

Lands; and
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the duty to consult in good faith and with the intention of substantially addressing

the concerns of the tyftrhe Nakoda and of involving the iyarhe Nakoda in

decisions taken with respect to the Traditional Lands and Natural Resources and

the duty to accommodate tyArhe Nakoda aboriginal and Treaty Rights in and to

the Traditional Lands including the Natural Resources.

')
.-.-

2S. At all relevant times, Defendant the Attorney General of Canada has owed an equitable

obligation to iyArhe Nakoda in connection with their aboriginal title, aboriginal rights and

other rights and interests and has been the guardian of these rights and interests, and

charged with the preservation and protection thereof.

26. At all relevant times, Defendant the Attorney General of Canada has been obliged to

adhere to the strict standard of conduct incumbent on trustees or fiduciaries when dealing

in any manner or being involved with the Traditional Lands and the Natural Resources

and with the title, rights and interests ofthe tyArbe Nakoda therein.

27. Defendant Her Majesty the Queen in Right of British Columbia is aware of the aboriginal

title and the aboriginal and Treaty Rights of the tyArhe Nakoda in their Traditional Lands

and Natural Resources.

28. At all relevant times, Defendant Her Majesty the Queen in Right ofBritish Columbia has

been aware of the trust or fiduciary relationship that exists between the tyarhe Nakoda

and Defendant the Attorney General of Canada, and of the trust, fiduciary and equitable

obligations of the Attorney General of Canada respecting the Traditional Lands and the

Natural Resources, as described in paragraphs 23-26.

29. Defendant the Attorney General of Canada at all relevant times has breached Her trust,

fiduciary and equitable obligations to tyArhe Nakoda respecting the aboriginal title,

aboriginal rights and other rights and interests of the tyame Nakoda and respecting the

Traditional Lands including the Natural Resources.

30. Defendant the Attorney General of Canada has specifically breached Her trust, fiduciary

and equitable obligations:
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by failing to protect ty8rhe Nakoda interests in the Traditional Lands including the

Natural Resources pursuant to their aboriginal title and aboriginal and Treaty

Rights and other rights and interests;

.~-)

b. by purportedly granting authorizations, pennits, leases and licences pursuant to

which works have been carried out, and Natural Resources extracted and dispo~

ot: including in the national parks ; and

c. by failing to protect tyArhe Nakoda rights, title and interests in the face of the

activities described in paragraphs 34-36 and the authorization of those activities

by Her Majesty the Queen in Right ofBritish Columbia as described herein.

31. tyArhe Nakoda at all relevant times have been peculiarly vulnerable to or at the mercy of

Defendant the Attorney General of Canada and tyArhe Nakoda at all relevant times have

been unable to exercise or enforce their aboriginal title, aboriginal rights and Treaty

Rights, to a large measure because ofthe matters pleaded in this Statement ofClaim.

32. As a consequence of the breaches by Defendant the Attorney General of Canada of Her

treaty, trust, fiduciary and equitable obligations to tyArhe Nakoda with regard to the

matters pleaded herein, the exercise of tyftrhe Nakoda aboriginal and Treaty Rights was

extensively compromised and tyArhe Nakoda have been deprived of substantial revenues

from the Traditional Lands including the Natural Resources and have suffered severe

losses and damages. These losses and damages, respecting which particulars will be

provided and proven at trial, exceed the amount of$10 billion.

33. While the tyArhe Nakoda were unlawfully deprived of substantial revenues from their

Traditional Lands and Natural Resources, Defendant the Attorney General of Canada

received a corresponding enrichment in the form of royalties, payments and fiscal

revenues from the appropriation, development and exploitation of the Traditional Lands

and Natural Resources.

34. Moreover, Defendant Her Majesty the Queen in Right of British Columbia has

purportedly authorized and has sanctioned the activities of third parties by pwportedly
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n granting various authorizations, permits, leases, licenses and contracts, pursuant to which

works have been carried out on the Traditional Lands, and Natural Resources extracted

from the Traditional Lands by third parties.

35. Pursuant to the purported authorizations, permits, leases, licenses and contracts

mentioned in paragraph 34, minerals, timber, water and hydro-electricity have been

extracted or taken from the Traditional Lands and such minerals, timber, water and

hydro-electricity have a value ofat least S10 billion.

36. The said works in the Traditional Lands and the exploitation of Natural Resources have

severely interfered with and caused extensive losses and damages to lyArhe Nakoda and

their rights and interests, have unjustifiably infringed upon the aboriginal and Treaty

Rights of lyftrhe Nakoda, constitute an illegal expropriation and appropriation of the

Traditional Lands and Natural Resources and breaches by Defendant Her Majesty the

Queen in Right of British Columbia of the aboriginal title, aboriginal rights and Treaty

,.-) Rights ofPlaintiffs.

"-
37. As a result of such pwported authorizations, permits, leases and contracts of Defendant

Her Majesty the Queen in Right of British Columbia and of the works carried oula and

Natural Resources extracted pursuant thereto, tyArhe Nakoda have suffered additional

losses in excess of$10 billion.

38. tyArhe Nakoda have received no benefit, no revenues, no compensation nor monies ofany

kind from the development, exploitation, extraction, marketing or sale of the Natural

Resources exploited in or taken from the portions of the Traditional Lands outside their

Reserves and tyirhe Nakoda have not consented to the extraction and use of any Natural

Resources by Defendant Her Majesty the Queen in Right of British Columbia or those

purportedly acting under Her authority in regard to the Traditional Lands and Natural

Resources.

39. Defendant Her Majesty the Queen in Right of British Columbia has received a

corresponding enrichment in the fonn ofroyalties, payments and fiscal revenues from the
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exploitation ofthe Traditional Lands including the Natural Resources as a consequence of

the purported authorization ofresource extraction and development activities.

At all relevant times, Defendant Her Majesty the Queen in Right ofBritish Columbia was

a constIUctive trustee with respect to all activities sanctioned by Her in connection with

the Traditional Lands including the Natural Resources.

The said purported authorizations, leases, pennits, licenses and contracts and the granting

aQ.d exercising of alleged rights thereunder by Defendant Her Majesty the Queen in Right

of British Columbia are unconstitutional, illegal, null and of no effect or alternatively are

subject to the aboriginal title, aboriginal rights and Treaty Rights ofiyarhe Nakoda.

These infringements, interferences, losses, damages and expropriations and

appropriations of the rights and property of tyArhe Nakoda constitute breaches by

Defendant Her Majesty the Queen in Right of British Columbia of the aboriginal title,

aboriginal and Treaty Rights oflyArhe Nakoda.

43. Defendants have also illegally interfered with, unjustifiably infringed and appropriated

and curtailed the aboriginal and Treaty Rights of IyArhe Nakoda respectin~

a. the occupation, use and enjoyment of the Traditional Lands including the Natural

Resources; and

b. the carrying on by Iyarhe Nakoda of activities, customs, practices and traditions,

including spiritual activities and hunting, fishing, trapping, gathering, and

economic activities in and respecting the Traditional Lands including the Natural

Resources.

44. Moreover, Defendants have severely interfered with and seriously compromised the way

of life of Plaintiffs and their ability to eam a livelihood from the Traditional Lands and

Natural Resources and have caused irreparable damage to the Plaintiffs. Defendants have

interfered with the lyArhe Nakoda's customs, traditions, language, values and culture, as

well as with their spiritual links to the Traditional Lands and certain of the Natural
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o Resources and their special relationShip with the Traditional Lands and Natural

Resources.

45. With respect to Defendant Her Majesty the Queen in Right of British Columbia, tyarhe

Nakoda are entitled to the most favourable remedies available to them at law and in

equity, and are entitled, inter alia, to the following remedies, either cumulatively or in the

alternative:

a. general and special damages for losses arising as a result of the purported

authorizations, pennits, leases and contracts of Defendant Her Majesty the Queen

in Right of British Columbia and works carried ou~ and Natural Resources

extracteds pursuant thereto;

b. an accounting for the administration as constructive trustee of the Traditional

Lands and the Natural Resources;

c. restitutionary or other equitable remedies for the unjust enrichment of Defendant

Her Majesty the Queen in Right ofBritish Columbia; and

d. equitable compensation for all other losses.

46. With respect to Defendant the Attorney General of Canada, tyirhe Nakoda are entitled to

the most favourable remedies available to them at law and in equity, and are entitled,

inter alia, to the following remedies, either cumulatively or in the alternative:

a. equitable compensation for losses arising as a result of the breach by Defendant

the Attorney General of Canada of Her trust, fiduciary and equitable duties to the

lyarhe Nakoda;

b. an accounting for the administration as trustee or fiduciary of the Traditional

Lands including the Natural Resources, and of any other Aboriginal interests of

tyftrhe Nakoda; and
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restitutioilaIy or other equitable remedies for the unjust enrichment of Defendant

the Attorney General ofCanada;

47. Plaintiffs have instituted proceedings against Defendant the Attorney General of Canada

in the Federal Court of Canada, described as ChiefJohn Ear v. Her Majesty the Queen

(F.C.C. 2344-93). Those proceedings relate more particularly to Treaty No.7 and the

control, management and administration of lands and the natural resources of the Stoney

Reserves and of the royalties therefrom and involve as well related federal trus~ fiduciary

and other obligations and the deprivation of various treaty benefits. Plaintiffs have also

instituted proceedings in that Court described as Chief Harvey Baptiste et al v. Her

Majesty the Queen (F.C.C. 307-96), respecting treaty, trust, fiduciary, constitutional and

other obligations of the Crown in relation to the administration, management and control

of timber resources on the Stoney Reserves. Plaintiffs invoke certain aboriginal and

Treaty Rights in those proceedings, notably with respect to the Stoney Reserves.

Plaintiffs sue herein without prejudice to their legal position in those proceedings.

48. The tyarhe Nakoda assertion of aboriginal rights, aboriginal title, and Treaty Rights over

their Traditional Lands, including the Natural Resources, are without prejudice to, and

exist in conjunction with, the aboriginal rights, aboriginal title and Treaty Rights ofother

Indian nations and Aboriginal Peoples respecting certain parts of the Traditional Lands.

49. More particularly, tyirhe Nakoda assertion ofaboriginal rights, aboriginal title and Treaty

Rights over their Traditional Lands, including the Natural Resources, are without

prejudice to, and exist in conjunction with, the aboriginal rights, aboriginal title and

Treaty Rights of the Kootenay and Shuswap Peoples.

50. More particularly the tyArhe Nakoda assertion of aboriginal rights, aboriginal title, and

Treaty Rights over their Traditional Lands, including the Natural Resources, does not

include Indian Reserves set aside for other Indian nations and Aboriginal Peoples.
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o WHEREFORE, the Plaintiffs claim the following reliefagainst the Defendants:

A. A Declaration that the tyirhe Nakoda have, and at all relevant times have had,

unextinguished aboriginal title and existing aboriginal rights and Treaty Rights in and to

the Traditional Lands including the Natural Resources, and aboriginal title to the

Traditional Lands;

B. A Declaration that the aboriginal title and rights ofthe tyirhe Nakoda are constitutionally

protected, take precedence over and condition, and are a burden and encumbrance upon,

any right or claim ofDefendants in and to the Traditional Lands and Natural Resources;

C. A Declaration that at all relevant times the tyArhe Nakoda have had and still have the

right to the exclusive use, enjoyment and ownership of the Natural Resources or to the

shared use, enjoyment and ownership of the Natural Resources with other Aboriginal

nations;

D. In the alternative, a Declaration that at all relevant times the tyirhe Nakoda have had and

still have the right to the shared use, enjoyment and ownership of the Natural Resources

in certain parts ofthe Traditional Lands either on an exclusive basis or together with other

Aboriginal nations;

E. In the further alternative, a Declaration that at all relevant times the lyirhe Nakoda have

had and still have the beneficial ownership of the Natural Resources in all .or,

alternatively, in certain parts ofthe Traditional Lands;

F. A Declaration that at all relevant times Defendants have had and still have trust, fiduciary

or other equitable obligations io the tyirhe Nakoda with respect to all rights and interests

oftyirhe Nakoda in and to the Traditional Lands and Natural Resources;

G. A declaration that Defendants have breached their trust, fiduciary and equitable

obligations to Plaintiffs in respect to the rights of Plaintiffs and in respect to the

Traditional Lands and Natural Resources;
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A Declaration that Defendants have. unlawfully issued or caused to be issued various

authorizations, permits, leases, licenses, and contracts respecting the Traditional Lands

and Natural Resources;

L An order quashing such authorizations, permits, leases, licenses, and contracts as are

incompatible with the aboriginal title or inconsistent with the exercise ofthe aboriginal or

Treaty Rights oflyArhe Nakoda;

J. A Declaration that the tyArhe Nakoda have suffered losses and damages as a result of

breaches ofDefendant Her Majesty the Queen in Right ofBritish Colwnbia;

K. An award ofdamages or equitable compensation from Defendant the Attomey General of

Canada in favour ofthe tyArhe Nakoda;

L. An award of damages or equitable compensation from Defendant Her Majesty the Queen

in Right ofthe Province ofBritish Columbia in favour ofthe tyArhe Nakoda;

~.- )
M. An accounting:

a) for the value of all Natural Resources extracted from the Traditional Lands

including royalties, payments and fiscal revenues;

b) for all royalties, payments and fiscal revenues received by Defendants that related

to the extraction ofNatural Resources from the Traditional Lands; and

c) for the value ofthe unjust enrichment ofDefendants.

N. An Order that the Defendants pay the lyArhe Nakoda any amount to which they are

entitled consequent upon such an accounting;

O. Interlocutory and permanent relief as required to prevent further or new interference with

the aboriginal title and rights of Iyarhe Nakoda over the Traditional Lands and Natural

Resources;



<Original signed by>
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