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Rosanne Kyle 

October 24, 2019    

VIA EMAIL - CEAA.GrassyMountain.ACEE@canada.ca 
 
Grassy Mountain Coal Project Joint Review Panel 
Canadian Environmental Assessment Agency 
160 Elgin Street, 22nd Floor 
Place Bell Canada 
Ottawa, ON  K1A 0H3 

Attention: Tracy Utting 
Acting Panel Manager 

 

Dear Ms. Utting: 

Re: Grassy Mountain Coal Project (“Project”) - Comments on Ninth and Tenth Addendum 

We are writing as legal counsel for Tsuut’ina Nation (“Tsuut’ina”) to provide comments to the 
Grassy Mountain Coal Project Joint Review Panel (“JRP”) regarding the sufficiency and technical 
merits of the Ninth and Tenth Addendum to the Environmental Impact Statement (“EIS”). We note 
that given the time constraints we were not able to do a full technical review of the submissions, 
and understand that the proponent is opposing an extension of time for Tsuut’ina to undertake a 
full review.  

On February 15, 2019 we provided tables setting out the deficiencies in the Proponent, Benga 
Mining Limited (“Benga”)’s EIS.  We provided a table identifying the following deficiencies: 

• Methodology; 
• Hydrogeology; 
• Hydrology, Water Quality, and Water Treatment;  
• Air Quality 
• Fish and Fish Habitat; 
• Wildlife and Wildlife Habitat; 
• Noise; 
• Human Health Risk Assessment; 
• Closure and Reclamation; and  
• Assessment of impacts to Tsuut’ina’s Treaty and Indigenous rights 

Benga submitted a response to these sufficiency information requests and comments. Tsuut’ina 
followed up with additional information requests on May 30, 2019, commenting on the ongoing 
deficiencies in Benga’s EIS. Benga did not respond to these detailed comments.  We await a 
substantive response to our May 30, 2019 submissions.  

<contact information removed>
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Below we set out our ongoing concerns that the EIS does not sufficiently respond to the EIS 
Guidelines and the requirements under CEAA 2012 and therefore requires further revisions before 
the environmental assessment can proceed to a hearing.  We have included suggested revisions in 
italics at the end of each section for the JRP’s and Benga’s consideration. 

Significance of Impacts 

Benga has not sufficiently explained how it reached conclusions on significance of impacts. 
Tsuut’ina is not satisfied with how Benga evaluated the significance of cultural impacts. JRP 
Information Request 4.1 requested clarification on how Benga determined the significance of a 
residual impact. Further, IR 4.2(a)(vii) requested “a description of whether or how evaluation 
criteria and thresholds for significance were defined in collaboration with Indigenous groups”. 
Benga’s response directed the reader generally to Appendix 4.1-1 - “An Updated Assessment of the 
Potential Effects of the Grassy Mountain Project on Indigenous Groups.”  This does not specifically 
answer the question of how significance was determined.  

In section 3.3 of Appendix 4.1-1, the definition of significance is “effects are predicted to cause 
irreversible changes to the sustainability or integrity of a population or resource.” This definition of 
significance does not include irreversible impacts to culture, knowledge transmission and the 
exercise of Inherent and Treaty Rights. In determining significance, the proponent’s lens does not 
consider the Indigenous perspective and takes a very Western-centric approach to the assessment.  

In Section 8.3.3 of Appendix 4.1-1, Benga acknowledges that “the cultural and spiritual impacts 
include transfer of knowledge” and “the spiritual integrity of the landscape will be forever changed 
despite lasting reclamation efforts.”  While Benga acknowledges these impacts are not reversible, it 
has nonetheless concluded that they are not significant. This is inconsistent with Tsuu’tina’s 
understanding of its spiritual connection with the area. As Violet Meguinis, Tsuut’ina Consultation 
Director explains: 

Tsuut’ina spiritual footprint is absolute, a ceremony conducted eons ago or months ago is 
irrelevant.  We recently conducted a pipe ceremony in the area, a warning was given to our 
“kin” of the upcoming project , a vision was provided in which a particular song was sung, 
our “kin” responded.  When we say “Kin” we mean all living things such as water, rocks, 
trees, animals, insects, birds, rocks, everything including man.  We know that our spiritual 
footprint is there.    

Revise the EIS to ensure assessment of significance of impacts takes into account the Indigenous 
perspective on impact to culture beyond a bio-physical impact to populations or resources. 

Cultural Impacts 

Benga has not properly considered the intangible impacts of culture. JRP’s Information Request 4.2 
states: 

Benga has not considered the intangible aspects of culture including the experience 
related to physical and cultural heritage, and the importance of an interconnected 
landscape. Physical and cultural heritage is not only associated with an individual 
physical site, but also with the experience lived by Indigenous groups in those areas, 
and the importance of the landscape as a whole. It is not sufficient to mention how 
many sacred sites will be disturbed by the Project, rather a description and analysis 
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of the importance of the connections to the landscape and the experience 
embodied in physical and cultural heritage is necessary. 

Benga has failed to properly scope and understand the impacts of the Project on transmission of 
knowledge, language and culture through lack of access to sites (Table 3.1.2-1 Indigenous Value 
Components and Potential Effects in Appendix 4.1-1).   While Benga acknowledges 
“Intergenerational knowledge provides instruction on cultural and spiritual practices such as 
gathering plants for food and subsistence, ceremonial procedures, legends, using plants as medicine 
and harvesting berries” this does not translate into the assessment of impacts. Benga does not 
include the transmission of knowledge as an effects pathway (Table 3.2.1-1 Pathways of Potential 
Effects on Indigenous Valued Components in Appendix 4.1-1). This is a failure to recognize and 
incorporate the Indigenous perspective in the EIS.  

Revise EIS to reflect the importance of transmission of intergenerational knowledge and the impact 
of the Project on the transmission of language, culture and knowledge.  

Residual Effects 

The assessment of residual effects does not properly take into account the Indigenous perspective 
on the Value Components (“VC”). The focus in the application remains on the biophysical impacts of 
a project. This is demonstrated, for example, in the assessment of residual effects on Tsuut’ina in 
Section 8.3.3.1 - Hunting of Appendix 4.1-1: 

Just as with wildlife, Project effects to land and resource use: hunting and trapping 
and access (CR #10, EIA, CEAR #42) have been characterized as local in geographic 
extent, extended in duration, continuous (access) or occasional (hunting) in 
frequency, reversible in the long-term and moderate in magnitude and not 
significant. 

This characterization of hunting as simply an activity with no connection to the transmission of 
knowledge ignores Tsuut’ina’s perspective on the exercise of their Inherent and Treaty Rights. The 
impacts of not hunting in this area for a generation or two could be irreversible as the community 
loses knowledge of the area.  This is also the case with the assessments of other impacts as being 
reversible for fishing, gathering and travelling.  

Revise EIS to acknowledge the irreversible impacts of the Project on hunting, fishing and gathering 
when considering these VC’s from an Indigenous perspective. 

Inherent and Treaty Rights 

Benga does not acknowledge or consider Tsuut’ina’s Inherent and Treaty Rights in the EIS. Tsuut’ina 
has set out in previous submissions its Treaty and Inherent rights to hunt, fish, harvest, travel and 
practice cultural and ceremonial activities throughout its Treaty 7 Territory. The EIS Guidelines 
specifically require that the EIS document each group’s potential or established rights. When 
Tsuut’ina asked again, in its submission dated February 15, 2019, for the proponent to revise the EIS 
to reflect Tsuut’ina’s rights, Benga stated it recognized the rights but did not consider it necessary 
to include or consider these rights in the EIS.  

In JRP Information Request 4.6, Benga was asked to include a description of Tsuut’ina’s asserted or 
established rights (including geographical extent, nature, frequency, timing of exercise of rights). 
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Benga’s response to questions about Tsuut’ina asserted and established rights in Table 4.6-5 of 
Appendix 4.1-1 fails to describe Tsuut’ina’s Inherent and Treaty Rights.  Before an analysis of 
potential effects and mitigation can be undertaken, an identification of Inherent and Treaty Rights 
must be undertaken. 

Revise EIS to reflect Tsuut’ina’s Inherent and Treaty Rights.  

Cumulative Impacts 

Benga’s cumulative effects assessment in relation to physical and cultural heritage is deficient as it 
does not consider the impacts of the Project on intangible culture, such as the ability to transmit 
knowledge about areas within the Regional Study Area (“RSA”) and Local Study Area (“LSA”) to 
future generations because of access restrictions or avoidance of areas because of noise and dust. 
These impacts should be considered significant because those impacts are of high magnitude, long-
term, continuous, irreversible and sensitive. Once knowledge of a place is lost by one generation, it 
is very difficult if not impossible to regain this knowledge in the future because this information is 
passed along inter-generationally.  The EIS fails to consider the cumulative impacts of the Project on 
Tsuut’ina’s transmission of cultural knowledge. 

In considering cumulative impacts, Benga also did not consider in any detail the availability or lack 
of availability of other areas where Tsuut’ina’s Inherent and Treaty Rights can be practiced. Further, 
Benga relies on the fact that this area has been disturbed in the past for the position that the 
cumulative impacts are small (Section 18.4.1.1.6 of Appendix 4.1-1). However, this Project 
interrupts the reclamation of this area as an active hunting area. This assessment misunderstands 
the analysis required for a cumulative impact assessment. 

Revise EIS to include cumulative intangible impacts to transmission of knowledge of how to exercise 
Inherent and Treaty Rights within the RSA.  

Revise EIS to include consideration of the limited other areas for Tsuut’ina to exercise Inherent and 
Treaty Rights.  

We would be pleased to discuss our comments with the JRP should you have any questions or 
require any clarification. 

Yours truly, 

MANDELL PINDER LLP 

Rosanne Kyle 

cc: Violet Meguinis, Tsuut’ina Nation Consultation Director 
 Tanis Onespot, TTN PLO 
 CEAA Attn Benoit Lacasse, Crown Consultation Coordinator  
 Osler, Hoskin and Harcourt LLP, Attn, Martin Ignasiak (on behalf of Benga Mining)  
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