
GINOOGAMING FIRST NATION 

1 of 3 

July 26, 2021 

Impact Assessment Agency of Canada 
Marathon Palladium Project Joint Review Panel 
Via e-mail: iaac.marathonminereview-examenminemarathon.aeic@canada.ca 

Re: Review of Environmental Impact Statement on the Marathon Palladium Project 

Dear Ms. Debra Sikora, Panel Chair, 

I am writing in response to the Impact Assessment Agency of Canada (IAAC) and the Province 
of Ontario’s letter sent to Ginoogaming First Nation (GFN) on July 16, 2021, regarding 
participation in the Environmental Assessment (EA) for the proposed Marathon Palladium 
Project.  GFN has not been properly engaged and involved in this project to-date and would like 
to take this opportunity to state that the proposed project is fully within GFN’s traditional 
homelands, as outlined in the attached map.  As such, GFN will experience direct impacts from 
the proposed development that will require accommodation and mitigation as the project 
proceeds. 

GFN does not currently have the required resources to conduct a thorough technical review of 
the Environmental Impact Statement (EIS) document.  GFN continues to experience a lack of 
internal capacity to participate in consultation activities surrounding this Environmental 
Assessment (EA), further compounded by the global pandemic and community access/gathering 
restrictions.  All consultation processes with GFN need to follow our Consultation and 
Accommodation Protocol (attached) and need to include adequate time and funding support for 
community discussions and engagement.  GFN’s membership needs to be properly informed and 
involved in discussions with the Proponent on an ongoing basis. 

GFN has documented community Traditional Knowledge (TK) values within the project 
footprint area.  Further focused TK data collection needs to occur in/around the project area to 
ensure that potential impacts to GFN’s values are known.  Accommodation and mitigation 
measures to ensure no undue impacts are experienced by GFN need to follow such a data 
collection program.  GFN requests future meetings directly with Generation PGM on the Project, 
to discuss potential project agreements surrounding mutual benefits from the project, as well as 
engagement opportunities (such as community sessions and site visits). 

<contact information removed>
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GFN would like to highlight a number of technical comments and priority areas as the Joint 
Review Panel proceeds for this project: 
 

• Family traditional homelands in project area: IK data collection/gathering/mapping 
efforts need to be supported to ensure that conversations surrounding the potential 
impacts of the project to GFN’s homelands are understood and accommodated in this EA.  
GFN’s IK needs to be incorporated into the baseline conditions for this EA. 

• Trapline impacts: GFN members are currently actively trapping near the area of the 
proposed project.  Potential impacts to individual trappers need to be discussed, 
accommodated, and compensated. 

• Environmental protections: Measures must be in-place throughout the project life to 
protect the waters, fish, land, plants, animals (notably moose and waterfowl) and air 
quality surrounding the project and associated watersheds, including a rigorous 
environmental monitoring program.  The protection of water in GFN’s homelands is of 
primary importance to our membership, as reaffirmed in our ‘Nanagjitoong Nibi (Water 
Protection Council) & the GFN Trappers Association – Water Protection Declaration’ 
(attached). 

• Economic opportunities: GFN is interested in learning more about potential economic 
development opportunities to support project contracts, as well as future employment and 
training opportunities for community members. 

• Impacts to valued plants: GFN currently harvests valued plants throughout our 
homelands, including edible plants (blueberries, raspberries, etc.), medicinal plants 
(cedar, Labrador tea, etc.) and plants for use in technology (birch bark, cedar root, etc.). 

o In review of the Terrestrial Environmental Baseline Report Update, the following 
comments are provided: 
 Vegetation (Table 12; starting on pdf page 65, document page 59) 

• Red willow (document page 62) is often a local common name for 
red osier dogwood (Cornus sericea). 

• Paper birch (document page 63) is missing presence and notes 
entries (and is a redundant table entry to Betula spp.) 

• The following species that are valued by GFN membership are 
missing from table 12 and may be found in the project area: 

o Blue bead lily (Clintonia borealis) 
o Creeping snowberry (Gaultheria hispidula) 
o Sweet flag (Acorus calamus) 
o Water lily; Yellow pond lily (Nuphar variegatum) 
o Wild rice (Zizania palustris) 
o Juniper (Juniperus communis) 
o Pin cherry (Prunus pensylvanica) 
o Saskatoon (Amelanchier alnifolia) 



• Birds (Table 13; starting on pdf page 70, document page 64) 

• The following species that are valued by GFN membership are 
missing from table 13 and may be found in the project area: 

o Sandhill Crane; Whooping Crane 
(Grus canadensis; Grus americana) 

o Snowy Owl; Great Grey Owl 
(Bubo scandiacus; Bubo virginianus) 

• Fish populations: GFN would like to understand how the proposed project could impact 
fish communities and fishing opportunities within our homelands. 

GFN welcomes direct engagement by the Joint Review Panel team and Generation PGM on this 
project to discuss next steps and future meetings. A face-to-face meeting with Council and the 
technical teams is desired in the coming months, after GFN's election in late August. 

Sincer 

ouncillor heri Taylor 

cc. Luc Desroches ( )
Cohn Hovi )
Tabatha LeBlanc ( ) 
Cathryn Moffett ( )
Peter Rasevych ( ) 
Calvin Taylor ( )
Lisa Echum ( )
Leslie O'Nabigon (
Eugene Labelle ( ) 
Conrad Chapais ( ) 
Kimberly Jorgenson )
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GINOOGAMING FIRST NATION CONSULTATION AND 

ACCOMMODATION PROTOCOL  
 
PREAMBLE 

  
WHEREAS Ginoogaming First Nation (GFN) has never ceded, surrendered or in any way 
relinquished Title or Rights to its Aboriginal and Treaty Lands, and continues to hold title, 
exercise rights and jurisdiction and assert interests over its Aboriginal and Treaty Lands. 
 

WHEREAS activities by the Crown or Third Parties within and/or adjacent to the traditional 
territory of GFN that may have impacts to its Aboriginal and Treaty Lands are a serious 
infringement of GFN Aboriginal Title and Rights.  
 

WHEREAS activities by the Crown or Third Parties within and/or adjacent to the traditional 
territory of Ginoogaming First Nation that may have impacts to its Home Lands are a serious 
infringement of Ginoogaming First Nations Aboriginal Title and Rights.  
 

THEREFORE GFN has developed the Ginoogaming First Nation Consultation and 
Accommodation Protocol to clearly define its expectations with respect to activities proposed by 
the Crown or Third Parties within and/or adjacent to its Aboriginal and Treaty Lands and to 
clearly define the obligations of the Crown and Third Parties. 
 

1.0 PURPOSE OF THIS PROTOCOL  

 
1.1 This document sets out GFN’s expectations with respect to consultation and accommodation 
by the Crown, industry and other Third Parties that propose to undertake activities by the Crown, 
industry and other Third Parties that propose to undertake activities and/or make decisions that 
may infringe upon its Aboriginal Title and Rights. The Protocol is designed to provide a 
systematic approach to reconciling GFN’s pre-existing sovereignty with the assumed sovereignty 
of the Crown in relation to land and resources.  
 

2.0 DEFINITIONS 

 
2.1 In this document:  

(a) “Activity” includes, but is not limited to any legislation, regulation, policy, procedure, 
plan, tenure, grant, license, permit, restriction, amendment, approval, authorization, 

<contact information removed>
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transfer, transaction, operation or other activity, which may have an impact on GFN’s 
Aboriginal Title and other Aboriginal Rights in its Aboriginal and Treaty Lands .  
(b) “First Nation” refers to the GFN, whose members are Aboriginal people, who are 
recognized as a band pursuant to the Indian Act, R.S. 1985, c.I-5 and who are represented 
by their duly elected Chief and Council.  
(c) “Aboriginal Rights” means practices, customs and traditions that are integral to the 
distinctive culture of the GFN members, and which have their origins pre-contact as well 
as from section 35 of the Constitution Act, 1982, which recognizes and affirms existing 
Aboriginal and Treaty Rights of the Aboriginal peoples of Canada.  
(d) “Aboriginal Title” means that the right to exclusive use and occupation of the land 
held pursuant to that title for a variety of purposes, which need not be aspects of 
Aboriginal practices, customs and traditions integral to its distinctive culture. Aboriginal  
 
Title flows from the use and occupation by the First Nation of Aboriginal and Treaty 
Lands prior to Ontario’s assertion of sovereignty over the Aboriginal and Treaty Lands, 
and Ginoogaming First Nation Law. It is a communally held proprietary interest in the 
land with an “undeniable economic component.” Aboriginal Title is based on the First 
Nation’s connection to the land, and encompasses:  
 

(i) The right to land itself and to choose the uses to which it is put;  
(ii) A right to the resources of the land;  
(iii) The right to self-governance and to exercise GFN First Nation customary 
law-making authority;  
(iv) The right to benefit economically from its Aboriginal and Treaty Lands ;   
(v) An inherent conservation limit; lands held pursuant to Aboriginal Title cannot 
be used in a manner that is irreconcilable with the nature of the First Nation’s 
attachment to those lands. Thus, Aboriginal Title does not encompass uses that 
would make it impossible for the future generations of the First Nation’s members 
to sustain themselves from the land;  
(vi) The right to protect and provide stewardship throughout its Aboriginal and 

Treaty Lands;  
(vii) The right to pursue commercial opportunities within its Aboriginal and 

Treaty Lands;  
(viii) The right to harvest the resources of its Aboriginal and Treaty Lands   for 
domestic purposes and for trade, barter and sale; and,  
(ix) An inescapable economic component such that fair compensation will 
ordinarily be required when Aboriginal Title is infringed.  

 
(e) “Crown” includes the Crown in right of Canada or the Crown in right of Ontario, their 
cabinets, committees, ministries, crown  corporations, local governments (municipalities 
and regional districts), agencies, employees and contracted agents, representatives and 
delegates for the purpose of the duties of consultation and accommodation; 
(f) “Protocol” means the Ginoogaming First Nation Consultation and Accommodation 
Protocol; and,  
(g) “Third Party” includes but is not limited to, any individual, researcher, corporation, 
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firm, municipality, regional district, industry, society or other non-governmental 
organization carrying on Activities in GFN Aboriginal and Treaty Lands.  

 

3.0 SCOPE OF THIS DOCUMENT 

 
3.1 This Protocol applies to all Activities of the Crown and Third Parties as defined in Section 2; 
Definitions.  
 
3.2 This Protocol is subject to periodic review by GFN and is in effect until further notice.   
 

4.0 INTERPRETATION PRINCIPLES 

 
4.1 The following conditions apply to the use of this Protocol:  

(a) This Protocol sets out the First Nation’s minimum requirements for consultation and 
accommodation; 
(b) Nothing in the Protocol shall limit or take away from the Crown or Third Party’s 
consultation and accommodation obligations pursuant to the Canadian Constitution, 
statute or common law;  
(c) This Protocol does not acknowledge the scope or content of any jurisdiction of the 

Crown;  
(d) Nothing in these Protocol shall constitute GFN’s endorsement of current or repealed 
legislation, regulations, policies, procedures or practices of Crown or the plans, policies, 
procedures or practices of Third Parties in GFN Aboriginal and Treaty Lands ; 

   (i) Which GFN had no meaningful role in creating or administering; and, 
(ii) Which do not reflect an honorable reconciliation of pre-existing GFN 
jurisdiction with the Crown’s asserted jurisdiction; 

(e) Nothing in this Protocol shall be construed so as to prejudice any legal or other 
positions taken, or that may be taken by GFN in any court, tribunal or administrative 
proceedings, process, treaty negotiation or otherwise; 
(f) Nothing in this Protocol shall be interpreted in a manner, which extinguishes or denies 
the GFN’s Aboriginal Title or Rights, within the meaning of sections 25 and 35 of the 
Constitution Act, 1982, regardless of whether such titles, rights or privileges are 
recognized, established or defined at the time of execution or implementation of this 
Protocol;  
(g) Nothing in this Protocol shall be construed so as to justify any infringement of GFN’s 
Title or Rights or to prevent or to limit the exercise of such Title or Rights; 
(h) Nothing in this Protocol shall be construed as conferring consent or providing 
approval of any past, existing, new or ongoing Activities within the Aboriginal and 
Treaty Lands ; and,  
(i) This Protocol is “without prejudice” to Aboriginal Title and Rights, and to any future 
settlement of the land question that reconciles pre-existing First Nation sovereignty with 
the assumed sovereignty of the Crown.   

 

5.0 CONSULTATION AND ACCOMMODATION 
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5.1 Underlying Principles of Meaningful Consultation.  
Meaningful engagement is realized when GFN has adequate knowledge and resources to 
participate fully in consultation processes. Proponents should not rely on government 
consultation policy and procedures alone to guide engagement with GFN. Rather, GFN requests 
Proponents adopt this Consultation and Accommodation Protocol in the interest of avoiding 
unnecessary delays in project development and uncertainty resulting from instances of 
inadequate Crown consultation. 
 
In some cases, GFN may undertake environmental, socio-economic and cumulative impact 
assessments to determine potential impacts to GFN Aboriginal and Treaty Rights. This may 
require a Traditional Land Use Study and/or evaluations of existing oral histories, land 
management plans, current industrial and traditional land use and occupation maps, 
archaeological and bio-physical studies. GFN may pursue funding from the Crown and 
Proponent to conduct and respond to studies.  
 
Specifically, GFN requests that the Proponent engage with GFN prior to submitting applications 
or requests to the Crown for the following activities:  

(a) Resource extraction activities, including, but not limited to, conventional and non-
conventional oil and gas exploration and related development activity, mining, forestry, 
fishing guide-outfitting, hydro-electric and alternative energy development, etc.;  
(b) Policy and/or legislative changes;  
(c) Changes in land status, tenure dispositions, transfers and replacements;  
(d) Construction, expansion, amendment or decommissioning of facilities and associated 
infrastructure; 
(e) License, permit, lease or change in tenure or status for the collection, diversion or 
withdrawal of fresh surface water; and, 
(f) Amendments to Crown decisions.   

 
The following principles will inform the consultation and accommodation process regarding 
Lands;  

(a) The Crown is required to consult with and accommodate GFN with respect to 
proposed Activities in GFN Aboriginal and Treaty Lands, prior to any Crown decision to 
authorize or permit such Activities and to follow this Protocol in doing so. The duty to 
consult and accommodate includes the following core principles. 
 (i) The duty to consult stems from the honor of the Crown; 

(ii) The duty arises if Crown decisions may potentially infringe GFN Title and 
Rights;  
(iii) If there is the potential that Aboriginal Title and Rights are infringed, 
accommodation is required;  
(iv) The Crown cannot delegate its duty to Third Parties, although it may delegate 
some administrative aspects of that duty;  
(v) Consultation is an ongoing obligation of the Crown; and,  
(vi) First Nations can only engage in a consultation process where there is a 
meaningful opportunity with available resources.  

(b) At the discretion of GFN and the Crown, Third Parties may be required to participate 
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in consultation at the operational level and to accommodate GFN but decision-
making/approval authority remains at the government-to-government level;  
(c) The process of consulting with and accommodating GFN must be separate from other 
consultations by the Crown and Third Parties with interest groups, and cannot be 
displaced with any regional First Nation consultation or public consultation. 
(d) The Crown and Third Parties must come to the table with willingness and mandate to 
be flexible. 
(e) GFN must have an opportunity to express its concerns, and proposed alternatives in 
relation to a proposed activity, and these concerns and proposed alternatives must be 
addressed and accommodated by the Crown and Third Parties as set out in Section 12, 
below.  
(f) Negotiations are required and must be in good faith, and all alternative options must 
be on the table including a “no-activity” option if this is the approach to accommodating 
Aboriginal Title and Rights required by GFN.  
(g) Consultation must occur at all stages in relation to Activities that potentially infringe 
on Aboriginal Title or Rights. GFN must be notified, consulted and involved in decision-
making in all stages relating to Activities, including but not limited to;   

 
(vii) Management of the land and resources;  
(viii) Strategic, long, medium and short term planning;  

 (ix) Assessment of environmental impacts of prior or proposed development; 
(x) Environmental protection; 
(xi) Conservation practices;  
(xii) Land disposition (sale of Crown lands);   
(xiii) New municipal designations (lands available for Residential building);  
(xiv) Restoration of the land and resources;  
(xv) Scientific and technical decision-making; 
(xvi) Federal and provincial legal, policy, approval, regulation and permitting 
changes; 
(xvii) Engagement of First Nation members; 
(xviii) Safety concerns; 
(xix) Access issues; 
(xx) Cultural and historical preservation; 
(xxi) Restoration of traditional harvest areas; 
(xxii) Recovery of sacred areas; 
(xxiii) Protected areas and rules of access;  
(xxiv) Learning of traditional uses and history of the land;  
(xxv) Proposed economic developments;  
(xxvi) Contemplated activity that will negatively impact Aboriginal and Treaty 
Rights;  
(xxvii) Operational plans/processes; approvals which may lead to the issuance of 
a permit, license, lease or change in land status;  
(xxviii) Monitoring; and, 
(xxix) Any amendments to such decisions. 
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(h) Ongoing and past infringement of GFN Title and Rights require current consultation 
and accommodation since it is not in keeping with the duty and honor of the Crown to 
rely in its decisions (past and present) on unfulfilled duties of consultation and 
accommodation. Moreover, where current decisions rely on past unfulfilled duties of the 
Crown which is carried out would perpetuate such unfulfilled duties, the Crown must 
consult and accommodate in respect of all the original decisions relating to any such 
activities;  
(i) Decisions about activities shall be made on a government-to-government basis with 
the formal involvement of GFN. The Crown shall not make decisions about activities, 
authorize or permit activities nor undertake any activities without the full participation 
and approval of GFN with GFN to be involved in all legal, policy and strategic level 
decisions;  
(j) Legal, policy and strategic level decisions, including, but not limited to, decisions 
regarding permits, licenses, approvals and land use planning will be made first on a 
government-to-government basis and will be binding upon Third Parties;     
(k) All development projects or decisions with potential impact on GFN must be made 
carefully and in the best interests of GFN’s long-term well-being;  
(l) GFN expects to play a meaningful role in any Environmental Assessment (EA) or 
regulatory approval processes. This will include, if requested by GFN, a role in 
establishing the scope and terms of reference for such EAs, participating and conducting 
EAs and to appoint a member(s) to any committees/bodies established for the purposes of 
consultation or coordination. GFN also expects to be able to review and comment on 
environmental impact statements, screenings, and studies or like reports. This will 
include, if requested by GFN hiring professional expertise for technical review, given the 
volume and complexity of Federal and Provincial Environmental Assessments. Note that 
EAs and any role that GFN might take in regard to these do not, on their own, satisfy the 
Crown’s Duty to Consult;  
(m) It takes time to make good decisions that consider all relevant matters, and it takes 
time to build and maintain good relations, and sufficient time must be provided for 
consultation, and if applicable, accommodation of GFN by the Crown and Proponents;  
(n) All parties to the consultation and accommodation process are expected to treat each 
other with respect and act in good faith, in an honest, open and transparent manner; 
(o) The Crown, and if applicable Proponents must always consult with GFN with the 
intent to accommodate, by taking all feasible steps, GFN’s legitimate concerns about the 
impact of the development project or decision; 
(p) GFN must be consulted by the Crown and if applicable, Proponents from the earliest 
stages of any proposed development project or decision which may have an impact on 
GFN. In this way, strategic and long-term planning is facilitated and GFN’s input can be 
taken into account in the consideration of relevant alternatives to the project or decision, 
its design, and assessment of its environmental and socioeconomic effects. This should be 
a demonstrable benefit to the planning exercise, and greatly reduce the potential for 
conflict at later stages;  
(q) While the Crown may delegate procedural aspects of the consultation and 
accommodation process to the Proponent, it is expected, at a minimum, to remain 
engaged and to maintain an oversight role over the entire process, and will continue to 
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fulfill its responsibilities to GFN;  
(r) The Crown and Proponent are expected to fund, and/or ensure funding is provided, for 
all reasonable costs of GFN to participate in a meaningful and informed way in the 
consultation and accommodation process, for any development project or decision which 
may have an impact on GFN;  
 
(s) The Crown must not dispose of, or grant to any party any interest in land which would 
have an impact on GFN (either in its Aboriginal and Treaty Lands, or which would 
impact its Treaty Rights) without the prior and informed consent of GFN;   
(t) GFN is a respected and principled steward of the biophysical environment. GFN’s 
input and perspective in any consultation and accommodation process will likely include 
the use of traditional ecological and cultural knowledge, alongside knowledge from 
Western scientific and technical sources; and,   
(u) GFN recognizes the need to identify and develop new and appropriate ways through 
which aboriginal and non-aboriginal parties may create sustainable development 
opportunities from the resources that exist within GFN’s Aboriginal and Treaty Lands.  

 
5.1.1 Accommodation and Mitigation  

 
As GFN and the Crown work through the Consultation Process, GFN may identify concerns 
related to the infringement of Aboriginal and Treaty Rights by proposed activities or decisions. 
GFN is committed to working with the Crown and the Proponent to minimize these impacts and 
reconcile competing interests on the land. 
 
The Crown has a duty to reasonably accommodate GFN in the attempt to reconcile industrial 
development with GFN rights and interests. In return, GFN is committed to working toward 
reasonable, appropriate and workable accommodation of our rights and interests and mitigation 
of the ill effects of development on the land and our ability to exercise our treaty rights in GFN 
Aboriginal and Treaty Lands.  
 
Through meaningful dialogue with both the Crown and the Proponent, GFN is committed to 
negotiating, in a timely manner, a reasonable approach to development that builds capacity in the 
community, is sustainable for local and traditional economies, minimizes adverse impacts to the 
land, air and waters and ensures the ability to practice Aboriginal and Treaty Rights and interests 
in GFN Aboriginal and Treaty Lands for generations to come.  
 
Before a project or development is approved the Crown and the Proponent should discuss the 
economic development issues associated with the project to ensure long-term participation 
throughout the lifecycle of industrial development including planning and assessment, project 
construction, operation and maintenance, as well as decommissioning and/or deactivating and 
reclamation phases.  
 
In accordance with the Crown’s duty to consult, Third party interests must not be granted and 
significant developments within GFN Aboriginal and Treaty Lands must not proceed without 
adequate consultation with GFN and reasonable accommodation of GFN rights and interests. 
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The Proponent can assist the Crown and facilitate consultation through early and meaningful 
engagement with Ginoogaming First Nation.  
Accommodation and mitigation measures must include, but are not limited to:  

 
(a) Modifying or cancelling a proposed activity or decision to avoid or minimize impacts 
or infringements of GFN Treaty and Aboriginal Rights and interests; 
(b) Undertaking conservation measures and restoration and reclamation initiatives; 
(c) Limiting the pace and scale of resource extraction activities; 
(d) Engaging in a detailed assessment of the potential impacts of the proposed activity or 
decision;   
(e) Conducting joint land use planning, or reconciliation of Crown, Industry and GFN 
land use plans;  
(f) Participation in future joint decision-making;  
(g) Revenue sharing;  
(h) Compensation for past, present and future infringements and negative impacts;  
(i) Provision of business development opportunities, including employment and 
contracting agreements for GFN members;  
(j) Provision of training, education and scholarships to GFN members; and, 
(k) Community economic agreements, partnerships and/or joint ventures.  

 
5.2 TERMS OF REFERENCE 

 
5.3 The Crown must initiate consultation at the earliest stage in the decision-making process and 
conclude mutually agreed-to terms of reference for consultations and accommodation 
negotiations with GFN: 

 
(a) Before a decision is made which may infringe on Aboriginal Title or Rights.   
(b) Without GFN first having to raise questions about a proposed activity in order to 
initiate consultation.   

 
5.4 Agreed-to terms of reference include, at a minimum:  

 
(a) A schedule for consultation and accommodation negotiations that:  

 
(i) Prioritizes concluding negotiations about strategic level decisions between the 
Crown and GFN before operational decisions are made;  
(ii) Includes time and resources to conduct archaeological and traditional use 
studies, land use planning and community consultations where requested by GFN;   
(iii) Accommodates timeframes proposed by GFN in recognition of present First 
Nation limitations in capacity and resources; and,  
(iv) Reflects the steps set out in Section 9 below;  

 
(b) The names and positions of the Crown’s authorized representatives and Third Parties 
who have the mandate/authority to participate in negotiations and make the decision(s) in 
question.  
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(c) A framework and work plan for a strength of claim analysis and dialogue by GFN and 
the Crown. The fulfillment of the duty to consult requires a clear and focused first step of 
an assessment of the strength of the claim of GFN’s claims to rights and potential impacts 
on those rights. The result of this first step will inform the level and degree of 
consultation required. The analysis will, at a minimum include:  
 

  (i) Determining the strength of claim of the rights at issue;  
  (ii) Outlining the nature and significance of the rights; and,  
  (iii) Determining the potential degree of severity of the impact on the rights. 
 
The assessment of the strength of a claim at the very least requires the Crown to sit down with 
GFN and discuss openly the First Nation’s claim. This is an iterative process that must take place 
with open dialogue and sharing of information so that the level of the duty to consult can be 
determined. This requires the Crown to make the duty to consult a first priority when 
contemplating a new development or project on GFN Aboriginal and Treaty Lands. The 
adequacy of the first step assists in determining the depth of consultation and accommodation.  

 
(d) The scope of the consultation and accommodation negotiation; 
(e) The timing and nature of required engagement of Third Parties;  
(f) Resourcing for the process consistent with Section 8 – Funding and Capacity below;  
(g) Requirements for the Crown and Third Parties to provide complete information about 
a proposed activity necessary to understand its potential impacts on GFN Aboriginal Title 
or Rights, without cost to GFN, and in a timely, manageable and understandable format, 
including the information package described under Section 12, Step 1 – Initial 
Information about activity, below; and, 
(h) Dispute resolution mechanisms consistent with Section 12, Step 6 – Dispute 
Resolution, below.   

 
5.5 Anticipated Outcomes of Consultation  
 
5.6 The Crown and Third Parties must accommodate GFN in relation to any activity that may 
infringe on Aboriginal Title, Aboriginal Rights or interests of GFN by measures agreed to by 
GFN which may include but are not limited to:  

 
(a) Modifying or cancelling a proposed activity to avoid or minimize the infringement of 
GFN’s Aboriginal Title and/or Rights; 
(b) Conducting joint land use planning or reconciliation of Crown and Third Party land 
use plans where available; 
(c) Co-management involving at least equally shared decision-making authority;  
(d) Participation in future joint decision-making; 
(e) Undertaking up-front conservation measures and where necessary, restoration;  
(f) Revenue sharing; 
(g) Resource allocations to Third Parties;  
(h) Compensating GFN for the infringement;  
(i) Providing economic development opportunities or other economic measures to GFN’s 
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measures;  
(j) Limiting resource harvesting and extraction;  
(k) Providing training; 
(l) Agreements or partnerships with industry or Proponents.  
(m) Contracts for GFN individuals and businesses; 
(n) Participation in future joint decision-making; 
(o) Joint ventures; 
(p) Compensation for past infringements; and,   
(q) Other arrangements.  

 
5.7 Reports on the outcomes of consultation/negotiations, decisions made, and rationales for any 
decisions are prepared with the participation of GFN and validated by GFN.  
 
5.8 Interim and final agreements are to be set out in writing.  
 

6.0 NO LIMITATIONS ON DEFENDING TITLE AND RIGHTS 

 
6.1 The Crown or Third Parties must not require GFN to accept limitations on its right to 
challenge activities or pursue dispute resolution or legal action as a condition of any of the 
potential measures for accommodation outlined above.  
 
6.2 The Crown and Third Parties must provide GFN with a reasonable opportunity to challenge 
any decision in relation to an activity, including holding Activities in abeyance while dispute 
resolution proceeds as set out in Section 12, Step 6, below, and/or during legal proceedings.  
 

7.0 ADDITIONAL OBLIGATIONS OF PARTIES IN CONSULTATION  

 
7.1 Crown Obligations.   
Fundamentally, the Crown has a fiduciary duty to Aboriginal peoples and that fiduciary duty 
applies with respect to the Honor of the Crown to consult and accommodate. It is the 
responsibility of the Crown to operate in good faith and uphold the Honor of the Crown, and 
fulfill its duties towards GFN with respect to Treaty and Aboriginal Rights.  
 
Any potential infringement of GFN’s rights raises obligations on the part of the Crown to consult 
with GFN and to find means to accommodate proposed infringements. If proposed infringements 
cannot be justified, the Crown is obligated not to proceed with approval of the activity. The 
Crown must:  

 
(a) Work with GFN on a government-to-government basis to identify potential activities 
that may give rise to a duty to consult GFN and accommodate its interests and concerns;   
(b) Recognize its legal obligations to GFN, and the obligation to uphold the honor of the 
Crown and conduct itself with utmost good faith with respect to GFN; 
(c) Not pursue the extinguishments of Aboriginal Title or Rights as a condition of its 
ongoing relationship with GFN; 
(d) Not attempt to delegate its obligations and responsibilities in relation to consultation 
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and accommodation to Third Parties; 
(e) Provide adequate resourcing to GFN so that consultation and accommodation 
negotiations can occur to address potential impacts on Aboriginal Title and Rights held 
by the First Nation through the strength of claim analysis; 
(f) Actively participating in and abiding by the terms of, the consultation and 
accommodation process set out in this Protocol; 
(g) Acting with honor, integrity, fairness and in good faith when dealing with GFN; 
 
(h) Providing full and ongoing disclosure of information with respect to the project or 
decision of interest; 
(i) Consulting with an intention to accommodate GFN’s concerns, when possible at an 
early stage in the planning, by attempting to mitigate impacts or infringements on GFN’s 
rights, and limit damage done to the biophysical environment in GFN’s Aboriginal and 
Treaty Lands ;  
(j) Undertaking and disclosing to GFN an assessment of the extent of its Duty to Consult; 
(k) Providing early and ongoing opportunities for GFN to voice its concerns, comment on 
key outputs of any decision-making and planning process, and have a meaningful and 
influential role in the decision-making and planning process; 
(l) Adjusting timelines of development projects or decisions without causing undue 
hardship to the Crown or any Proponent, until such time as GFN has fully participated in, 
considered and identified its concerns, and had these concerns accommodated with 
respect to such projects or decisions by either the Crown or the Proponent as applicable;  
(m) Ensuring the consultation and accommodation process is adequately and securely 
funded, and providing funding to GFN for this purpose where applicable; and,  
(n) Ensuring the consultation and accommodation process is coordinated amongst all 
levels of government.  

 
 
7.2 Third Party Obligations.  
 
Proponents may have been delegated procedural aspects of consultation by the Crown and have a 
moral imperative and business interest in engaging GFN in meaningful consultation about any 
development project or decision they are pursuing which may have an impact on GFN’s rights or 
Aboriginal and Treaty Lands . Proponents cannot assume that the Crown has discharged its duty 
to consult with GFN. It is in the best interest of Proponents to engage with GFN to demonstrate a 
commitment to relationship-building, open communication and good business practice. GFN’s 
consent for such projects, if provided, is an important component of project feasibility and sends 
and important message to investors and/or stakeholders. Proponents are therefore urged to abide 
by the following in going forward with a meaningful consultation and accommodation process 
with GFN. Third Parties must:  
 
 (a) Recognize that GFN is a level of government in Canada;  

(b) Recognize that in the absence of proper consultation with and accommodation of 
GFN regarding their activities, Third Parties may find themselves without the right to 
operate in GFN Aboriginal and Treaty Lands  
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(c) Where requested by GFN, engage in cooperative planning prior to submitting plans to 
GFN and the Crown for approval;  
(d) Provide adequate resourcing to GFN so that information on the Third Party’s activity 
can be shared with First Nation members so that community input on potential impacts 
on Aboriginal Title and Rights held by the First Nation can be considered;  
(e) Actively participating in, and abiding by the terms of, the consultation and 
accommodation process set out in the Protocol; 
(f) Acting in good faith when dealing with GFN; 
(g) Providing full and ongoing disclosure of information with respect to the project or 
decision of interest, and potential impacts; 
(h) Consulting with an objective to accommodate GFN’s concerns, by mitigating or 
compensating for impacts or infringements on GFN’s rights, and limit damage done to 
the biophysical environment in GFN’s Aboriginal and Treaty Lands ;  
(i) Adjusting timelines of the development project or decision to allow GFN adequate 
time to fully participate in, consider and identify its concerns, and respond to the 
consultation and accommodation process; 
(j) Seeking out opportunities to increase GFN’s comfort with or trust in the project, 
through means such as community environmental monitoring, community liaison or 
oversight committees or staff, a role in the Proponent’s project planning and decision-
making, etc.;  
(k) Seeking out opportunities to increase GFN’s capacity and benefits arising from the 
project such as economic and human development opportunities, support for community 
strategic or economic development planning or community-based land-use planning, etc.; 
and,   
(l) Entering into and actively participating in dispute resolution processes, if necessary, to 
reach a mutually acceptable agreement to accommodate GFN’s concerns.   

 
 
7.3 Ginoogaming First Nation’s Responsibilities.  
 
GFN will fulfill the following responsibilities in upholding the integrity of the Protocol, as an 
expression of its ultimate responsibility to protect its rights and Traditional Territory and further 
the sustainability of its people. Contingent on funding and capacity as set out in Section 8 – 
Funding and Capacity below, GFN must:  
 

(a) Actively participating in and abiding by the terms of, the consultation and 
accommodation process set out in the Protocol, including those terms agreed to in 
project-specific consultation workplans; 
(b) Provide the Crown and Third Parties with the names of GFN’s representatives to 
whom to address the consultation; 
(c) Work with Canada and Ontario on a government-to-government basis;  
(d) Acting with honor, integrity and good faith to implement this Protocol and when 
dealing with the Crown and Proponents; 
(e) Take reasonable steps to increase GFN’s capacity to implement this Protocol and 
improve them where necessary; 
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(f) Provide timely and detailed responses to consultations made pursuant to this Protocol 
according to an agreed to terms of reference; 
(g) Manage funds received for participation in consultation and accommodation in an 
accountable and transparent manner; 
(h) Sharing information provided by the Crown and Proponents about the project or 
decision of interest with its members, as applicable;  
(i) Where applicable, assistance and/or advice in gathering the views and perspectives of 
its members on the development of a project or decision of interest;  
(j) Early and active participation in dispute resolution processes, if necessary, to reach a 
mutually acceptable agreement to accommodate GFN’s concerns; 
(k) Suggesting ways that the Crown or Proponent could adjust timelines to allow GFN 
adequate time to fully participate in, consider and identify its concerns and respond to the 
consultation and accommodation process; 
(l) Suggesting opportunities to increase GFN’s comfort or trust with the project; and,   
(m) Suggesting opportunities to increase GFN’s capacity and benefits arising from the 
project.  

 
7.4 Trigger for Consultation  
 
The consultation and accommodation process set out in this Protocol is triggered when the 
Crown is contemplating any development project or decision, or is aware of any proposed 
development project by Proponents that may have an impact on GFN.  
Unless GFN otherwise decides, if any development project or decision is underway before 
consultation with GFN is completed and such consultation would have been triggered, the Crown 
and where applicable the Proponent must undertake consultation and if applicable, 
accommodation of GFN. GFN expects the Crown to suspend such projects or decisions where to 
do so would not cause undue hardship to the Crown or any relevant Proponent, until 
consultations are complete.  
 
7.5 Content of Notice about Project or Decision  

 
(a) A Proponent or the Crown must give notice early in the project’s planning cycle, as 
soon as a Proponent is considering developing a project in, or that could affect GFN 
Aboriginal and Treaty Lands ;  

 (b) The notice should be a letter that includes:  
 
  (i) Key Proponent/Crown contact names and roles, in order of seniority;  
  (ii) A statement of the nature of the decision or project being considered;  

(iii) A brief synopsis of the details of the matter to be decided, or project proposed 
including a map; 
(iv) A summary of readily identifiable potential impacts of the decision or project;  
(v) A description of any process, activities, timeline or limitations associated with 
the decision or the project;  
(vi) Contact information for the designated representative of the Crown and 
Proponent; 
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(vii) An indication of when and how GFN will receive a comprehensive 
information package about the decision or project being considered;  
(viii) A list of reports and studies that the Proponent will prepare in support of the 
project; and,  
(ix) A request for a formal meeting regarding the Proponent’s plans and interests 
in the proposed project.   
   

 

 

8.0 FUNDING AND CAPACITY 

 
8.1 The Crown is responsible for providing an immediate, on-going and agreed upon share of 
resource revenue sufficient to enable GFN to meaningfully participate in land and resource 
decision-making as set out in this specific Protocol, including the following costs associated with 
both activity-specific consultation and accommodation negotiations, and the development and 
implementation of new government-to-government decision-making institutions and structures:  
 
 (a) Time and expenses of staff and other experts;  
 (b) Travel and honoraria costs for elders and community resource people;  
 (c) Costs for necessary GFN planning, assessments, studies and research;  
 (d) Training for GFN members; and,  

(e) Resources so that GFN can provide information to its members via mail outs.  
 
8.2 Third Parties will normally be required to contribute to GFN capacity and costs of a 
meaningful consultation process as set out in the terms of reference for particular consultation 
and accommodation negotiations.      
 
8.3 Sufficient resourcing is necessary so that adequate analysis of GFN strength of claim can 
occur pursuant to Paragraph 5.4 (c) above.  
 

9.0 PROCEDURES FOR TYPES OF ACTIVITIES 

 
9.1 In addition to underlying principles and party-specific principles above, GFN’s procedures 
for consultation and accommodation by Crown and Third Parties with regard to specific types of 
activities are as follows:  
 

(a) GFN will provide the Crown with the names and contact addresses for GFN officials 
designated to deal with consultation and accommodation on legal and policy changes, 
and strategic decisions made;  
(b) The Crown will fully inform GFN about proposed legal or policy changes, and 
proposed strategic decision-making and planning processes that may impact GFN’s 
Aboriginal Title and Rights; 
(c) Representatives of GFN will provide the Crown with a description of their strategic 
decision-making and planning processes, and related laws, policies and principles;  

 (d) GFN and the Crown will meet to develop a mutually agreed-to process for:  
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(i) Reconciling their respective land use decision-making, planning and approval 
processes; and,  
(ii) Future collaboration with respect to planning and land-use decision-making;  

(e) These understandings will be in writing and will contain provisions for dispute 
resolution as per Section 12, Step 6 below;  
(f) This process will be conducted in a government-to-government manner;  
(g) The parties will:  

(i) Evaluate the process annually through a review process that accommodates 
GFN’s proposals with respect to timelines, funding and process; and,  

 (ii) Implement the outcomes of the review process.   
 

10.0 EXISTING ACTIVITIES AFFECTING GINOOGAMING FIRST NATION TITLE 

AND RIGHTS  

 
10.1 The Crown must work with GFN to complete a systematic review of past decisions about 
existing activities affecting GFN Aboriginal and Treaty Lands that were made without honorable 
consultation and accommodation of GFN.  
 
10.2 Crown and Third Parties will fully inform GFN about existing activities affecting its 
Aboriginal and Treaty Lands, including an information package as detailed in Section 12, Step 1 
below.  
 
10.3 GFN and the Crown will meet to develop a mutually agreed-to approach for:  
 

(a) GFN to consult with its members on existing Activities; and,  
(b) for the Crown to meet its obligations to accommodate GFN’s Aboriginal Title and 
Rights in relation to existing activities, by steps including but not limited to, modification 
of existing strategic and operational plans, or modification or cancellation of Activities 
that may have a negative effect on GFN Aboriginal Title and Rights on Aboriginal and 
Treaty Lands .   

 

 

11.0 ADAPTIVE MANAGEMENT AND RESPONSES TO NEW INFORMATION  

 
11.1 New activities must be consistent with strategic or operations plan or accommodation 
measures previously agreed to with GFN pursuant to the process described above.  
 
11.2 However, where new scientific cultural or technical information related to GFN Aboriginal 
and Treaty Lands has become available or come to the knowledge of GFN, Crown or Third 
Parties, consistency with previously agreed-to plans or accommodation measures may no longer 
be sufficient to justify activities which potentially impact on GFN Aboriginal Title and Rights.  
 
11.3 Crown or Third Parties must share new scientific, cultural or technical information related 
to GFN Aboriginal and Treaty Lands with GFN.  
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11.4 Accommodation measures must include GFN’s involvement in designing and implementing 
compliance and effectiveness monitoring of Activities. Monitoring must demonstrate that 
activities meet or exceed agreed-to accommodation measures, and GFN’s expectations regarding 
the protection and inclusion of their resource values.  
 
11.5 Accommodation measures and agreements are periodically reviewed and updated to 
integrate the results of monitoring and new technical, indigenous and scientific information that 
becomes available. 
 

 

 

12.0 SPECIFIC CONSULTATION AND ACCOMMODATION STEPS 

 
12.1 Step 1 – Initial Information about Activity. Initially, the Crown and/or Proponent will notify 
GFN of intentions and provide with detailed information regarding the proposed activity or 
decision. Information provided should be accurate in presenting the size, scope and magnitude of 
the activity or decision and indicate reasonable alternatives to the proposed activities. The Crown 
and the Proponent should also indicate which regulatory bodies will review the proposed 
activities. 
  
12.2 The Crown or Third Party planning to undertake an activity will provide GFN with an 
information package at the earliest possible stage, containing sufficient information for GFN to 
fully consider the Proposed activity (the “Information Package”). GFN requests the information 
is provided in a form that is understandable to GFN and not excessively technical. The Crown 
and/or Proponent should be prepared to assist GFN in understanding technical documents, either 
through capacity sharing or providing capacity funding to hire technical expertise. The 
Information Package will include:  
 
 (a) The name and telephone number of the appropriate Crown or Third Party contact;  
 (b) Clearly drawn or reproduced or referenced maps of the area in question;  

(c) All inventories, assessments and other background information upon which proposals 
are based, including any archaeological, ethnographic, traditional use, environmental or 
other reports, maps and map data or other information;  
(d) A copy of any assessments and inventories in the hands of Third Parties or the Crown 
(eg. ecological or cultural assessments relating to streams terrain, archaeology), and the 
“pre-consultation assessments” recommended in any provincial guidelines or any 
aboriginal interest assessments required by the Crown;  
(e) A complete description of the proposed activity including a description of the land 
and resources involved and a description of the current and anticipated value of the 
proposed activity; 
(f) The timeframe for the commencement and completion of the activity;  
(g) The details of any anticipated impacts on the land itself and an initial assessment of 
any anticipated impacts to Aboriginal Title or Rights; and,  
(h) Information on any anticipated economic benefits for GFN;  
(i) Other information as may be requested by GFN to provide additional information to 
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GFN staff or advisors to allow GFN to understand the process and substance of the 
proposed activity or decision. Additional information may include, but is not limited to:  
 

(i) A summary of known traditional use information and traditional ecological 
knowledge relevant to the proposed project area; 
(ii) A preliminary environmental risk assessment of proposed activities;  
(iii) Relevant ethnographic, archaeological, hydrological, ecological and bio-
physical reports, studies and assessments available to be reviewed in relation to 
the proposed project; and,  
(iv) Resource conservation and reclamation plans.  
  

(j) If there are any activities that cause potential transboundary effects that may 
potentially infringe and impact GFN Aboriginal Title and Rights on the Aboriginal and 
Treaty Lands  from lands adjacent to the Aboriginal and Treaty Lands , GFN reserves the 
right to invoke the Consultation and Accommodation Protocol on that activity. [Although 
not necessarily a legal principle, there should be some consideration of transboundary 
impacts] 

 
12.3 Step 2 – Initial Ginoogaming First Nation Review. Once information-sharing has begun, 
GFN will assess proposed activities and/or decisions, using culturally-based criteria, to 
determine whether activities have the potential to impact GFN rights and interests, particularly 
with respect to cultural, historical and treaty connections to GFN Aboriginal and Treaty Lands . 
Regardless of magnitude of proposed activities, meaningful consultation cannot occur if the 
Crown and/or Proponent unilaterally exclude, deny or minimize the potential for a proposed 
activity or decision to impact GFN rights in interests in GFN Aboriginal and Treaty Lands. In 
addition to the need for a historically grounded and culturally based review of proposed 
activities, GFN is concerned that the cumulative impacts of industrial development will render 
Treaty Rights meaningless as access to land and health of GFN Aboriginal and Treaty Lands is 
diminished through progressive industrial development. Meaningful consultation requires that 
GFN is provided an opportunity to determine the potential of all industrial activity within GFN 
Aboriginal and Treaty Lands that impact GFN rights and interests.  
 
12.4 GFN will review the Information Package and may request further information relating to 
the proposed activity such as background information referenced by the agency, site or area 
visits or further studies or assessments. Upon receipt of the information and details regarding 
development within its Aboriginal and Treaty Lands, and after an initial community review, 
GFN will provide a timeframe for response and indication of the financial/human capacity 
required to accommodate them, along with an explanation for the timeframe and funding 
required.  
 
12.5 Step 3 – Strength of Claim Analysis  
A strength of claim analysis by GFN and the Crown must be undertaken as described in 
paragraph 5.4(c).  
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12.6 Step 4 – Initial Ginoogaming First Nation Response  
 
12.7 Subject to financial considerations, GFN will provide a written response detailing any 
concerns and objections regarding the proposed activity, and subject to capacity, 
recommendations as to how those concerns or objections may be met or accommodated. Where 
there are concerns or objections that GFN believes may be resolved with further review, GFN 
will provide the Crown or Third Party with an estimate of the time and cost of conducting the 
further review. If GFN is unable to respond to the referral immediately it will notify the relevant 
Crown or Third Party of what alternative timeframe is appropriate.  
 
12.8 Step 5 – Crown/Third Party Reconsideration 
 
12.9 Upon receipt of a response from GFN, the Crown or Third Party will reconsider the activity 
in a manner consistent with this Protocol. If the Crown or Third Party cannot fully implement the 
accommodation requested by GFN it will initiate a meeting with the Crown or Third Party to 
address those concerns or objectives.  
 
12.10 Step 6 – Protocol Relationship with Neighboring First Nations  
 
12.11 GFN reserves the right to engage in establishing and entering into Protocol Relationships 
with neighboring First Nations.  
 
12.12 The purpose of the Protocol relationship is to:  
 

(a) Establish a mutually beneficial, co-operative and productive relationship based upon 
the Aboriginal Rights and Treaty Rights of the respective First Nation with respect to the 
negotiation of agreements with the Crown and Third Parties;  
(b) Provide a process through which the First Nations can work cooperatively to 
negotiate agreements with the Crown and Third Parties which are fair and equitable 
agreements to each of the First Nations; and,  
(c) Ensure that the individual primary responsibility of each First Nation to represent its 
members and to protect the collective and individual rights of its members is respected 
and not compromised in any manner by the Protocol Relationship.  

 
 
12.13 Step 7 – Consultation and Accommodation Negotiations    
 
12.14 GFN and the relevant Crown or Third Party will meet and seek to reach agreement with 
respect to the activity. The result of the meeting will be either:  
 
 (a) An agreement to proceed with the activity as planned;  

(b) An agreement to proceed with the activity with conditions and accommodations as 
agreed by the parties;  
(c) An agreement to abandon or postpone the activity, with or without an agreement to 
conduct a further review; or,    
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 (d) No agreement 
 
12.15 The result of the meeting will be put in writing and a copy of the document may be shared 
with GFN’s members at a community meeting for its review and approval.  
 
12.16 Step 8 – Dispute Resolution 
 
12.17 Where the result of a consultation meeting is “no agreement,” the parties may agree to 
enter into a process of dispute resolution. GFN must have equal decision-making power within 
this process. 
 
12.18 The principles that will inform the dispute resolution process are as follows:  
 

(a) The parties will meet to discuss the dispute in a constructive manner, and work 
collaboratively to achieve consensus on the matter;  
(b) If agreement cannot be reached, any related activities will be held in abeyance, and 
the dispute will be referred to GFN’s council, senior Crown officials and the senior 
management of a Third Party to attempt to reach agreement on the matter. Crown and 
Third Party representatives must have authority to make decisions on matters being 
discussed. The parties may choose to involve a mutually acceptable Third party in a 
mediation role to assist in reaching agreement;  
(c) If an agreement between GFN and the Crown or Third Parties cannot be reached, then 
a mutually acceptable Third party arbitrator may be asked to recommend a final decision 
to the parties;  
(d) Matters that are set aside pursuant to sub-paragraph (b) above will not reduce or fetter 
the obligations of the Parties to continue to deliberate in good faith and strive to achieve 
consensus decisions on accommodations related to other Activities;  
(e) In the case of dispute over scientific or technical matters, the parties may each appoint 
an equal number of qualified members to a scientific panel which will recommend a 
decision on the matter; and,  
(f) The costs of dispute resolution will be borne by the Crown and/or Third Parties.  

 
12.19 Step 9 – Implementation and Monitoring. Meaningful consultation and accommodation as 
it relates to GFN’s Aboriginal and Treaty Rights and interests require that GFN and the Crown 
and/or Proponent monitor long-term impacts of activities on the land and rights. This includes 
ongoing assessment of the cumulative impacts of industrial development on the land and GFN 
rights and interests. The ultimate goal of the GFN Consultation and Accommodation Protocol is 
to reconcile the rights and interests of GFN, the Crown and Proponents in GFN “”.  
 
12.20 Where an activity proceeds, either as initially planned or as modified pursuant to this 
process, the Crown or Third Party will implement accommodation measures in a timely manner. 
Implementation will include monitoring by GFN appointed monitors. The Crown and/or Third 
Party will cover the cost of monitoring.  
 



 
 
 
 
 
 
 

Nanagjitoong Nibi (Water Protection Council)  
& the GFN Trappers Association – Water Protection Declaration 

 
Support for basic tenets and principles of a draft  

Water Protection Declaration prepared by: Jennifer Wabano, 
Omushkegowuk Women’s Water Council 

 
1.1 Inherent Responsibility 
The Ginoogaming First Nation members, with respect to their ancestral family traditional 

territories, have maintained their inherent authority to take care of the land and the rivers that 

flow through it. We have a spiritual connection with the land and waters, by way of the natural 

laws that were given to us since time immemorial.  

 

Our natural laws supersede colonial policies, and we have not given up our right to practice our 

cultural customs which include: hunting, fishing, trapping, gathering medicines, and spiritual 

ceremonies on our lands and waters.  

 

These customs are all ongoing today, and they will continue through the coming generations 

under this Anishnawbe declaration and as stated by our elders: the Creator is the one that 

made this Earth, we have a responsibility to care for, maintain, and protect it. 

 

1.2 Sacred Circle of Life 

It has always been our belief that there is an interconnectedness with water and our sacred 

circle; the water is what holds our world together. 
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Our sacred circle from the four directions contain the elements of water, land, air, and fire. 

When there is an imbalance in the circle, such as water, it will affect the other elements in the 

circle (land, air, fire).  

 

We can already see this imbalance today with the industrial activities resulting in adverse 

environmental impacts that are happening across the country, and around the world.  

 

When the water is affected negatively, it will affect the land, animals, the air, and the people 

who depend on it. 

  

 

 
 

The trees, plants, and berries need clean water for their survival. The animals need clean water 

for their survival, especially the ones that we depend on for food.  

 

Water is a sacred gift provided to us by the Creator, and we need clean water for our own 

stability and existence. The air also depends on clean water. 

 

It is our traditional Anishnawbe belief that we must always think seven generations ahead. It is 

our duty to ensure that the future generations, and the original land right holders, receive the 
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waters in its pure form. We must guarantee that the waters will be free of contamination, for 

the ones who have yet to use it, for our children and great grandchildren and theirs. 

 

2.1 Ginoogaming First Nation Traditional Territory 

In our traditional territory surrounding Ginoogaming First Nation, every river, lake, stream, 

creek, and pond have names in the Anishnawbe language. Not a single one is nameless, 

however many of these traditional Anishnawbe place names have been lost. Some still remain.  

  

We have been utilizing our natural laws for thousands and thousands of years under our 

ancestral family systems. Our governance structure includes ceremonial protocols with decision 

making processes that are rooted in family and community.  

 

Any legal system that is not of our traditional Anishnawbe culture cannot remove us from our 

territory as there is, and always has been, a continuation of our traditional pursuits.  

 

According to the Ginoogaming First Nation knowledge and oral history provided by our 

ancestors, our people have been here long before European contact. The history of 

Ginoogaming First Nation people and communities indicates that we have been in this area 

long before the European “discovery” of major rivers and lakes in this region.  

 

Ginoogaming First Nation people have always traversed the waterways since time immemorial, 

connecting to the north through several river systems.  

 

The major river system and watershed in our area is the Kenogamisis River, which flows north 

from Longlac starting at Long Lake, heading eventually all the way to the Albany River which 

empties into the Hudson Bay coast at Fort Albany First Nation and Kashechewan First Nation.    

 

There has always been historic family connections between Ginoogaming First Nation families 

and those on the Hudson Bay coast, as these waterways used to connect our communities 



much the same way that highways and roadways do for vehicle transportation today. Many 

Ginoogaming First Nation people and families claim heritage that is of this immediate Long Lake 

area, but also associated with the traditional seasonal migration routes northward. Our 

Anishnawbe people were never sedentary people; we were always a migratory people.  

 

Ginoogaming First Nation people have also historically traveled on the Pagwachuan River 

drainage system, which flows north from Pagwachuan Lake eventually to the Albany River. 

 

Ginoogaming First Nation people have also historically traveled by river on the Nagagamisis 

River waterway, which also flows north from Nagagamisis Lake eventually to the Albany River. 

 

Ginoogaming First Nation people are also connected to the south through a close connection to 

McKay Lake, which drains into the Pic River and empties out into Lake Superior via the Pic River 

waterway. In the same way as the aforementioned northern connections, Ginoogaming First 

Nation people and families claim heritage that is also associated with the traditional seasonal 

migration routes southward. There have always been historic family connections between 

Ginoogaming First Nation families and those on the Lake Superior coast, as these waterways 

also used to connect our communities in the same way that highways and roadways do today. 

 

Ginoogaming First Nation people are also connected to the south through traditional usage of 

the Making Ground River, which begins at the Ginoogaming First Nation community and flows 

south through the band’s immediate traditional territory, and empties into the Kenogamisis 

River system. This rover was formerly known during treaty times as the “Little Albany River.” 

The Making Ground River watershed is also known as the Suicide Bay drainage system. 

 

It is noteworthy that Minido-minising (“Great Island”), the third island on Jackfish Bay on the 

west side of Long Lake, is where the height of land (“Gwii-tadge-wi-ning”) is where the water on 

the lake changes direction to flow southward. Ginoogaming First Nation people therefore sit on 



the peak of the land, and are responsible for the protection of watersheds and waterways in 

both northward (“Arctic Watershed”) and southward (“Atlantic Watershed”) directions. 

 

Ginoogaming First Nation people are also connected to Lake Nipigon westward, through the 

Namaybin (“Sturgeon River”) watershed. In this way, Ginoogaming First Nation people and 

families claim heritage and family connections that are associated with traditional seasonal 

migration routes westward to Lake Nipigon. This watershed area is also very important to our 

people and our territory. 

 

We will continue to utilize and protect our traditional territory, according to our inherent rights, 

natural laws, and culturally appropriate governance structure. 

 

Our inherent rights include, but are not limited to, those rights recognized under: the United 

Nations Declaration on the Rights of Indigenous Peoples (2007); Section 35 of the Canadian 

Constitution (1982); James Bay Treaty 9 (1905); various landmark Supreme Court of Canada 

rulings; the United Nations Convention on Biological Diversity (1992); the United Nations 

Covenant on Civil and Political Rights (1976); the United Nations Covenant on Economic, Social, 

and Cultural Rights (1976); the United Nations Committee on the Elimination of Racial 

Discrimination (1969); and the United Nations Human Right to Water and Sanitation Resolution 

(2010). 

 

 

2.2 Nanagjitoong Nibi Water Protection Declaration 
We declare our duty as the First Peoples of this territory – the original stewards and keepers of 

the land – that we will defend and ensure the protection, sustenance, and purity of our waters 

for the survival of our people, future generations, and for all life. By our inherent authority and 

responsibility, we will make the decisions related to our waters. 

 



We declare that: Long Lake and the Kenogamisis River, the Pagwachuan River, the 

Nagagamisis River, the Pic River, the Making Ground River, The Sturgeon River, and all lakes, 

streams, creeks, and waterways connected thereof, all bodies of water in respective trap 

lines, fishing and hunting grounds, ceremonial grounds and sacred sites and in between, the 

waters that connect to Hudson Bay and to Lake Superior, to be completely protected through 

our continued care and maintenance under the authority, laws, and protocols of the 

Ginoogaming First Nation people, in conjunction with the GFN Nanagjitoong Nibi Water 

Protection Council. 

 

Protection includes restoring our lands and waters to their original state and the preserving of 

such for our future generations.  

 

There will be no industrial uses, and we do not allow other uses that would harm our 

relationship to the lands, including: 

- Mining 

- Mining exploration 

- Commercial logging 

- spraying or dumping of chemicals 

- Damming 

- Diversion 

- Selling of water 

- Transmission of hydro-electric generation projects (the use of the river to produce electricity 

for profit) 

- Commercial biomass energy (the use of wood/peat to produce electricity for profits) 

-Biopiracy (The selling of our plants, animals; their DNA, and our ecological knowledge without 

our permission) 

- New roads/rail 

 



Any developments of this nature would need to be followed by government and industry 

proponents via the Ginoogaming First Nation Consultation & Accommodation Protocol (2014). 

The band, Lands and Resources, and the Nanagjitoong Nibi Water Protection Council would 

need to approve that they are routed outside the watershed as much as possible, to follow 

existing road corridors where possible, and take other appropriate steps available to minimize 

the impact of the watersheds. 

 

Our stewardship to the lands and waters of our traditional territory in and surrounding 

Ginoogaming First Nation will continue, with any natural resource developments subject to 

regulation by the Ginoogaming First Nation Consultation & Accommodation Protocol. This 

includes stewardship over: 

 

- Fishing 

- Hunting 

- Trapping 

- Gathering of food 

- Gathering of medicine 

- Gathering of materials for travel 

- Cabin building 

- Occupancy 

- Cultural ceremonies 

- Recreation by our people 

 

All lands and waters within our traditional territory in and surrounding Ginoogaming First 

Nation continue to be subject to the people of Ginoogaming First Nation. The Ginoogaming 

First Nation Consultation & Accommodation Protocol will continue to be in existence. Prior to 

any development, with the approval of the GFN Nanagjitoong Nibi Water Protection Council 

who are the original stewards of the lands and waters supported by Elders, the Ginoogaming 

First Nation Lands and Resources technical staff would need to complete: 



 

- Contaminants research 

- Source Identification 

- Clean up 

- Restitution 

- Community healing 

- Full land use and occupancy research 

- Traditional ecological knowledge collection 

- Indigenous perspective research 

- Land use planning and designation 

- Internal community vision processes 

- implementation of Ginoogaming First Nation laws, protocols, and regulations 

 

At all times, the use of Ginoogaming First Nation lands and waters, and any decision relating 

to them, will be subject to a requirement for free, prior, and informed consent from our 

community, in conjunction with the Nanagjitoong Nibi Water Protection Council, and 

original land stewards with the support of our elders following our own laws and processes. 

 

The ongoing protection of our waterways by the community will allow us to maintain, 

restore, and rebuild our relationship to the lands and waters within our traditional territory 

which we also see as an implementation to needed healing of cultural and spiritual impacts 

that has occurred as a result colonization including: residential school impacts; the 

outlawing of cultural ceremonies; and the loss of language. The healing is in connection 

with the Truth and Reconciliation Commission, and also the Inquiry into Missing and 

Murdered Indigenous Women (MMIW). 

 

2.3 Enforcement of Nanagjitoong Nibi Water Protection Declaration 



The Nanagjitoong Nibi Water Protection Council, with the Elders’ support, will enforce this 

Declaration under our own authority and responsibility that is consistent with our inherent 

rights to care for the waters that hold sacredness and provides life for all.  

 

Decisions will be made by Ginoogaming First Nation in conjunction with and approval by the 

Nanagjitoong Nibi Water Protection Council under the direction of our Elders, and community 

consultation. These decisions will be implemented by the Nanagjitoong Nibi Water Protection 

Council with Elder’s support, and/or the community as a whole and/or Ginoogaming First 

Nation. 

 

We call on the Canadian government, corporations, relevant organizations, and visitors to our 

territories and their governments, to fully recognize and respect this Declaration. 

 

In Particular, we call on the governments and corporations immediately to: 

 

- Recognize and respect the Nanagjitoong Nibi Water Protection Council’s protection of 

the Kenogamisis River, the Pagwachuan River, the Nagagamisis River, the Pic River, the 

Making Ground River, the Sturgeon River, Long Lake, and all lakes, streams, creeks 

connected thereof, and all watersheds surrounding and connected thereof from the 

four directions and the said waters, and make necessary commitments not to grant any 

industrial use permits on the watersheds; 

 

- Recognize and respect the Nanagjitoong Nibi Water Protection Council’s authority over 

industrial uses of our entire territory; 

 
- Withdraw all Ginoogaming First Nation territory, starting with the said watersheds of 

this Declaration, from mineral exploration and staking until instructed to do otherwise. 

Annul any existing mining claims on Ginoogaming First Nation traditional territory; 

 



- Require Ginoogaming First Nation’s free, prior, and informed consent before any land or 

water use decision, permits, and activities, including mining exploration at the earliest 

stages in all areas of our traditional territory and the said waters. The free, prior and 

informed consent must be approved by the Nanagjitoong Nibi Water Protection Council, 

and permission must be obtained by the Elders, and families who hold respective trap 

lines, fishing grounds, sacred sites, and traditional territories; 

 
- Fund Ginoogaming First Nation’s contaminants research, source identification, cleanup, 

restitution, and community healing; 

 
- Fund Ginoogaming First Nation’s full land use and occupancy research, traditional 

ecological knowledge collection, indigenous perspective research, internal community 

processes, coding of Ginoogaming First Nation members’ laws, protocols, regulations, 

and land use planning and designation;  

 
- Respect Ginoogaming First Nation and the Nanagjitoong Nibi Water Protection Council’s 

protocols on ownership and control of information related to Ginoogaming First Nation 

territory and knowledge; 

 
- Respect and do not interfere with Ginoogaming First Nation members’ traditional and 

contemporary land uses and occupancy which includes: hunting, trapping, fishing, 

gathering of foods & medicines, and gathering of materials for travel & occupancy; 

 
- Fund Ginoogaming First Nation’s monitoring and enforcement team to implement 

Ginoogaming First Nation’s laws, protocols, and regulations on Ginoogaming lands with 

decisions. This is to eventually replace the MNRF monitoring and enforcement, and the 

funding should be at a level greater than or equal to that devoted to the Minister of 

Natural Resources and Forestry funding for Ginoogaming First Nation initiatives; 

 
- Make all existing data on Ginoogaming First Nation lands, geography, ecology, wildlife, 

hydrology, geology, meteorology, and other western scientific information on 



Ginoogaming First Nation territory free and easily available to Ginoogaming First Nation, 

and the Nanagjitoong Nibi Water Protection Council. Require Ginoogaming First Nation 

and the Nanagjitoong Nibi Water Protection Council’s free, prior, and informed consent 

before sharing the said information or any other entity, or the collection of new 

information. Follow Ginoogaming First Nation and the Nanagjitoong Nibi Water 

Protection Council’s laws and protocols for the gathering use, and sharing of 

Ginoogaming First Nation members’ ecological knowledge, and other knowledge from 

the traditional territory of Ginoogaming First Nation;  

 
- Commit to never criminalize, sue, arrest, or detain Ginoogaming First Nation members, 

and/or original land stewards of Ginoogaming First Nation traditional territory for 

protecting our lands and waters and acting in defense of our rights and environment. 

 

This Declaration was prepared according to the respect for our Elders, and because of our 

spiritual relationship to our lands and watersheds and is permanent, and eternal. It may only be 

amended by a Band Council Resolution and only in conjunction with and permission from the 

Nanagjitoong Nibi Water Protection Council.  

 

We acknowledge and respect that within and beyond our traditional territory, we share land 

use with our neighbouring Anishnawbe communities, and Oji-Cree/Ojibway communities due 

to the connecting rivers; according to our inherent rights, kinship, and based on the traditional 

territories of the families, this respect is continual for ongoing shared land use and occupancy 

with our relations. We will not go by externally imposed systems and pressures that only cause 

conflict and disunity due to colonialism. 

 

We call on our neighbours to endorse and respect this declaration, and you may meet with us 

when necessary to discuss water and land protection in the event of external threats from 

governmental and corporation organizations.  

 



We call on our supporters to recognize and respect this Declaration, to fulfill your duty as treaty 

people to take action when necessary under our direction, and to hold your governments 

accountable to respecting this Declaration. We ask you to stand with us as we assert and 

implement our Ginoogaming First Nation laws and responsibilities. We can protect our sacred 

watersheds for all life when we work together. 

 

Any government or corporation that wishes to violate this Declaration will be facing the people 

of Ginoogaming First Nation, the Nanagjitoong Nibi Water Protection Council, and our 

supporters.  

 

3.0 Endorsement of Nanagjitoong Nibi Water Protection Declaration 
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