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November 15, 2012 
 
Sheri Young,  
Secretary of the Joint Review Panel 
National Energy Board / Office national de l'énergie 
Secretary & Regulatory Services / Secrétariat et Services de réglementation 
Executive Office / Bureau de la direction 
Tel:  403-299-3987 or 1-800-899-1265 
 
 
RE:  MNBC Comments on the Notice of Motion filed by Gixaala to the Joint Review Panel 
 
The Métis Nation of British Columbia (MNBC) would like to approve the Gitxaala requests to the Panel. 

• Gitxaala Nation is exempt from the Affidavit Requirement in relation to the Historical 
Documents Identified 

• The Historical Documents be admitted as evidence to be considered by the panel.  
 
MNBC agrees with the Gitxaala argument that these Historical Documents should be admissible as 
evidence. 
 
Historical, or primary documents, are records that have been created in the past.  These documents may be 
written records (from personal diaries to government statistical records), or other non-document records; 
such as photographs, moving pictures, the spoken-word, architectural plans or botanical records (Sandwell 
2008).  All of these inventories provide information about how people lived in the past and are the “raw 
materials” that historians, and scientists, work with as they piece together what happened in the past, and 
what this means to us now in the present.  
 
Historical facts are vital to proving aboriginal title and rights. Given that the essential elements of proof 
exist beyond living memory, historical facts must be relied on to prove events took place (Rush 2008). For 
example, the courts have declared that the relevant date for the determination of the existence of aboriginal 
title is the date the colonizing state declared sovereignty (in B.C., 1846).  In the case of Aboriginal rights the 
relevant date is first direct contact.  As there is no direct evidence of these time periods, historical 
information is obviously crucial (Rush 2008). 
 
The courts have consistently recognized the importance of historical evidence in Aboriginal rights litigation. 
Tsilhqot’in is one recent example, but historical evidence has been used in every Aboriginal title and rights 
case since Calder v. British Columbia (Attorney-General), [1973] S.C.R. 313. The Supreme Court of 
Canada decision in R. v. Marshall, [1999] 3 S.C.R. 456, acknowledged the role of historical evidence in 
treaty interpretation and highlighted some of the academic literature on the role of historians in Aboriginal 
litigation (Rush 2008).  
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